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ELECTION COMMISSION, INDIA 

NOTIFICATION 

New Delhi-2, the 8th January 1958/18t/i Pausa 1879 Saka 

S.R.O. 268.—Whereas the election of Shri V. N. Swamy as a member of the House of the 
People from the Chanda Constituency of that House was called in question by an election 
petition presented under Part VI of the Representation of the People Act, 1951 (45 of 1951) 
by Shri Lai Sham Shall, son of Lai Bhagwan Shah, Cultivator, Panabaras, Tahsil Balod, 
District Purg, (Madhya Pradesh); 

And whereas, the Election Tribunal appointed by the Election Commission in pursuance 
of the provisions of Section 86 of the said Act, for the trial of the said Election Petition has, 
in pursuance of the provisions contained in Section 103 of the said Act, sent a copy of its 
Order in the said election petition to the Commission; 

Now, therefore, in pursuance of the provisions of Section 106 of the said Act, the Election 
Commission hereby publishes the said Order of the Tribunal. 

BEFORE THE ELECTION TRIBUNAL, WARDHA 

Presided over by the Member, Shri T. R. Gosewade, B.A., LL.B., (District and Sessions 
Judge. Wardha). 

Election Petition No. 466 of 1957 

Petitioner: Lai Sham Shall s/o Lai Bhagwan Shah, aged about 83 years, cultivator, resident 
of Panabaras, Tahsil Balod, District Durg (Madhaya Pradesh). 

Versus 

Respondent: Shri V. N. Swarny, aged 50 years. Advocate, Chanda, Tahsil and District Chanda. 

COPY OF ORDER 

(delivered on this 7th day of December, 1957) 

This is an election petition presented under section 81 of the Representation of the 
People Act, 1951, (Act No. 43 of 1951), hereinafter referred to as the Act, against the respon 
dent, the returned candidate, by an elector and a candidate who contested the election in 
question, as a member to the House of the People from Chanda Parliamentary constituency. 

2. An order was passed in these proceedings on 30th August 1957 on some preliminary 
issues and that order given in annexure A, enclosed herewith, forms part of this final order. 

3. There was a straight fight between the petitioner, an independent candidate, whose 
symbol for the election was "bow and arrow" and the respondent who contested as a nominee 
of the Gongress party and whose symbol was "two bullocks with yoke on". The polling 
took place on 25th February 1957, 6th March 1957 and 11th March 1957; the counting took 
place on 2Srd March 1957; and the result was declared on 23rd March 1957. The petitioner 
secured 97,973 votes while the respondent secured 1,19,949 votes and thus the respondent was 
declared elected by the majority of 21,976 votes. These facts are undisputed. 
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4. It is further admitted by the respondent that he is a partner of the C.P. Development 
Company and a Director of the Ballarshah Timber Syndicate Ltd, It is also admitted by 
the respondent that the Ballarshah Timber Syndicate Ltd., had entered into a forest contract 
for purchase and extraction of hard woods from Ex-Zamindar of Aheri in 1949 and that 
contract still subsists and it is being continued by the State of Bombay. The respondent also 
admitted that the Ballarshah Timber Syndicate had entered into some contracts in 1953 and 
1954 with the Southern Railway for supply of sleepers. 

5. Petitioner has claimed in this election petition two reliefs. He firstly claims a declara¬ 
tion that the election of the respondent as a member of the House of the People from Chanda 
Parliamentary constituency be declared void and, secondly, he claims a further declaration 
that he has been elected in the election in question. The several grounds on which the 
petitioner has challenged the election in question and which have been denied by the 
respondent will be evident from the issues framed In the case. 

6 . The issues with my findings thereon arc given below:— 


Issues 


Findings 


1 


1 ,a) Whether the respondent's nomination was 
wrongly accepted by the Returning Officer as 
alleged by the petitioner ? 

(. b) Whether no objection Was made by the 
petitioner or any other else to the respondents 
nomination ? 

If so, to what exfcct ? 

(a) Whether the respondent gets a remuneration 
of Rs, 1200 /- per month as managing agent 
of the C, P. Development Company of the 
Ballarshah Timber Syndicate Ltd. ? 


(b) Whether some contracts made by the Ballar¬ 
shah Timber Syndicate in 1953 and 1954 with 
the Southern Railway , were fully discharged 
by June 1956 and no such contracts existed 
on the date of election ? 

(c) Whether the said syndicate had entered into 
lease agreement with the Ex-Zamindar of 
Aheri Estate and whether the said agreement 
was being continued by the State ot Madhya 
Pradesh and after the States Reorganisation 
Act of 1956 by the State of Bombay as succe¬ 
ssor to the ex-proprietor ? 

(d) Whether the respondent No. 1 was disquali¬ 
fied to be a candidate on the ground that he 
was interested as a partner of the C.P. Deve¬ 
lopment Company and as a managing agent 
of the Ballarshah Timber Syndicate in con¬ 
tracts with the Government ? 


r(a) No. 


(6) I part—No. 

II part—Nomination paper must 
be deemed to have been properly 
accepted. 

2 (a) No; he has not been getting any 
remuneration as managing agent of 
B.T.S., though managing agency 
agreement provided for payment of 
Rs. 1200 /- per month to the C. P. 
Development Company. 

(b) I part—yes, by j- 1 - 1957 . 

II part—No. 


if 


c) I part—Yes. 

part—Yes; but these facts did not 
disqualify the respondent for the 
election in question. 


(d) No, because no such contracts 
subsisted on the date of nomination 
or on the date of election or on any 
date between those two dates. 


3 (a) Whether the electoral rolls were not properly 3 (a) Docs not arise. 

prepared and hundreds of eligible voters were 
not included in the said rolls ? 

( b ) Whether this constitutes any ground for \b~) Does not arise, 
calling in question the election of the respon¬ 
dent ? 

4 (a) Whether the respondent had engaged several 4 (a) No. 

persons to collect the ballot papers outside the 
booths who used to ask the voters not to put 
their ballot papers into the box and to bring 
them outside ? 

( 1 b ) Whether the ballot papers were collected and ( 6 ) No. 
purchased outside the booths ? 
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(c) Whether one of the trusted voters of the res- ( c ) No. 
pondent used to go inside with those ballot 

papers and they were put into the ballot box of 
respondent ? 

(d) whether at Thanegaon, Wansoda and Maroda (d) At some polling stations ballot papers 
In the Armori Legislative Assembly Consti- from the respondent’s boxes were 
tuency it was noticed at the time of counting found in folds. 

that several ballot papers were found in one 
fold as if put in by one person who collected 
them ? 

(e) Whether at Ballarpur booth No. 4 it was (e) No. Huktun was found to have re- 
noticcd on 25 - 2-1957 that one Hukum was moved a ballot paper from Ballarpur 
bringing out his vote for sale to the agent of polling station booth No. 3 . 
respondent ? 

5 (a) Whether on 24 - 2-1957 the respondent pro- 5 (a) No. 

mised to give Rs. 300 /- as donation for cons¬ 
truction of the School building at Manora ? 

( 6 ) Whether the said donat on was pronounced ( b ) No. 
by respondent with a view to induce voters in 
that locality, who were interested in the school 
building, to vote in favour ot respondent ? 


6 Whether one Anandrao Gawandc, a canvasser 

for respondent, distributed liquor to the voters 
on 25-2-1957 ? _ , . 

7 (a) Whether at Gondpuri Nos. 1 and 2 , one Tulat- 

ram son of Bhadu Meshram Gond was 
beaten by Congress workers on 25 - 2-1957 ? 

(b) Whether said Tulsiram was polling agent of 
the petitioner? 

8 Whether two rickshas Nos, 54 and 59 belonging to 

Shrl Chimurkar of Chanda and respondent’s 
car were used for carrying voters to the polling 
station on 25 - 2-1957 at Ballarpur ? 

9 (a) Whether on 21 - 2-1957 three police officers 

of Serai Police Station abused Paikan and 
MarOti Warpatkar and beat them at Sangola, 
and detained them on the way at Antagath? 
( 1 b ) Whether they were released by the police 
officer on the condition that they would not 
again canvass and work against Congress 
candidates ? 

(c) If so, to what effect ? 

10 (a) Whether on 23 - 2-1957 Paikan, Maroti War- 

patksr and Ranichandra Dharmaji were beaten 
by tie police officers when they were going for 
propaganda work to attend the polling booth 
on behalf of the petitioner ? ? 

(b) Whether these canvassers of the petitioner 
were put in lock-up at Sira) Police Station- 


6 . No. 

7 (a) Not proved. 

7 ( b ) Not proved. 
8 . Not proved. 

9 (a) Not proved. 

(b) Not proved. 


(c) No effect. 

10 (a) Not proved. 


II (a)Whether in February 1937 , Anandrao Gawande, 

Chilkc etc., the canvassers of respondent, made 
a propaganda in villages coining under serial 
No. p, Chichpalli, Gondsawari etc, that the 
petitioner docs not belong to Gond tribe and 
*‘Shah’ ’ stands for Mohamedan ? 

(J) Whether the supporters of the respondent ( b ) Not proved. 
No. I misrepresented and told the tribal women 
voters that there was no poll ing for women on 
<5-3-1957 aud their polling would be on the 
next day at the polling stadons Chichpalli, 

Gondsawari etc. ? 

(c) Whether this was done in furtherance of the (c) No. 
prospects of the respondent and at his instance ? 


(fc) It is not proved that they were 
made a petitioner's canvassers, But they 
were detained at Slraj police station 
for offence u/s 353 of the I.P. Code. 
11 (a) No. 
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12 (a) Whether the respondent made payments and 12 (a) No. 

promises to the Scheduled Caste Federation 
and Its leader Shri Raiabhau Khobragade and 
thus induced the members of the Federation 
to vote for him ? 

(6) Whether Shri Khobragade and other leaders (b) No. 
of Schduled Caste Federation requestedAhe 
Scheduled Caste voters to vote for the res¬ 
pondent ? 

13 (n) Whether the acceptance of nomination of 13 (a) No. 

Shri Kannamwar and his contest for Assembly 
seat created a sort of political influence upon 
the electors’ mind ? 

(b) Whether any of the electors were made to (b) Not proved 
vote for Shri Kannamwar and whether the 
same electors voted for the respondent? 

(e) Whether this has materially affected the res- (c) No. 
suit of the election ? 

14 (a) Whether at Kohragaon at the eve of the elec- 14 (a) Not proved. 

tion Rs, 600/- were paid in cash by Shri 
Tadurwar on hjs own behalf and also on 
behalf of the respondent for construction of 
school building ? 

(i b ) Whether this donation was used as a subtle ( b ) Not proved, 
device to conceal bribery and whether it was 
intended to induce voters in that locality to 
vote for the respondent ? 

15 Whether on 11-3-1957 motor cars were used 15. No. 

on behalf of the respondent for bringing 
voters at polling stations Nos. r and 2 at 
Desaiganj ? 

16 (<j) Whether Pandurang Shrihari Hcmke and 16 (a) No. 

Raghunath Vithoba Sorte are Government 
servants ? 

(b) Whether they worked for Congress candi- (b) Not proved. 

dates at polling station Nos, 20 and 21 ? 

(c) Whether their canvassing was calculated to (c) Does not arise, 
influence rustic voters of the locality ? 

(d) Whether on 10-3-1957 Tadurwar on his id) Not proved, 
behalf and on behalf of the respondent paid 

Rs, 150 to Dhimar Samaj for purchase of a 
petromax etc., for securing their votes ? 

(e) Whether the members of the Dhimar Sama) (e) Not proved, 
were thus induced to vote for respondent ? 

17 (a) Whether Congress workers made propr- 17 (<*) Not proved. 

ganda on the day of polling that military 
force was coming at Shegaon ? 

( b ) Whether for that reason there was a very (b) Not proved, 
poor poll at Shegaon Polling Station ? 

(c) Whether the canvassers of the respondent (c) Not proved, 
misrepresented and told the voters that due to 

rains there would be no poll on 11-3-1957 ? 

(1 d ) Whether this type of propaganda was made (d) Not proved, 
with the intention to induce the voters not to 
vote at Shegaon Polling Station 

18 Whether at Ghotsur Shri Gaddamwar mis- 18. No. 

represented and told the voters that if they 
voted for Bow and Arrow they would be deem¬ 
ed to be war-minded and would be sent to 
War ? 

19 Whether at Yella a motor car was used by Con- 19 - Does not arise. 

gress workers for providing conveyance to the 
voters ? 
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20 (a) Whether Forest Guard of Angara visited 20 (a) No. 

the village Nawezari on 7-3-1957 and obstruc¬ 
ted canvassing of the canvassers of the peti¬ 
tioner ? 

(6) Whether the said Forest Guard asked Maji ( b) No. 
son of Bhosa Gond and others to vote for 
Congress ? 

(c) Whether he threatened that if they did not (c) No. 
cast their votes in favour of Congress candi¬ 
dates he would sec that they were involved in 

forest cases ? 

( d ) Whether these allegations cunstitute any (d) No. 
ground for interfering with the respondent's 
election ? 

21 Whether at Malewada misunderstanding and 21. No. 

misrepresentation were made by Shri Narotc 
by telling the people that the petitioner does 
not belong to Gond community and that the 
petitioner was said to be contesting the elec¬ 
tion to bring British Rule in India and to get 
back his Zamindari ? 

22 (a) Whether Dina Ketu Ramteke, Tribal 22 (a) Not proved. 

Welfare Schoo Teacher Malewada, worked 
and canvassed to secure votes for the respon¬ 
dent ? 

(6) Whether these facts are relevant for the (b) No. 
decision of the election petition ? 

23 Whether Shri Ganguwar pleader paid Rs. 10 to 23. Not proved. 

Shri Ncwsu son of Dhundsu Uikey of Murmari 
as Illegal gratification to work for Congress 
candidate ? 

24 (a) Whether during the last General Elections, 24 (a) Not proved. 

village Falapundt was included in the polling 
station Khobramendha ? 

( 6 ) Whether in the pronouncement made by ( b) Not proved, 
village Kotwal Thushya, there was no men¬ 
tion of the name of the polling station ? 

(c) Whether for that reason the voters went to (c) Not proved. 
Kbobramcnda and they were told that they 
should go to Malewada and whether the 
voters got disgusted and they did not turn up 
for voting? 

(. d ) If so, to what effect ? . . .'.(d) Not proved. 

25 ( a ) Whether Bhajan Urkuda Masram is the 25 (a) Not proved. 

police patil of Kulkuli ? 

S Whether he is a Government servant ? . (b) Not proved. 

Whether he worked and canvassed and secured (c) Not proved, 
votes for the respondent ? 

( d) Whether he acted as a polling agent for the (d) Not proved. 

respondent at Kulkuli polling station ? 

(a) Whether he helped in furtherance of the («) Not proved, 
prospects of the election the respondent ? 

26 Whether conveyances were arranged to bring 26. No. 
the! voters at polling station Wadgaon on behalf 
of the Congress candidates ? 


27 


(a) Whether Rashid Patel of Nanhi was a can¬ 
vasser of the respondent ? 

(b) Whether he paid Rs. 20 to Budhaji Madavi 
on 9th March 1957 at Kurkheda and assured 
him to pay Rs. 80 more at Malewada on 10th 
March 1957 ? 

(c) Whether this amount was given to Budhaji 
so that he should refrain from canvassing and 
from working for the petitioner ? 


27 (a) Rashid Patel voluntarily worked 
as a canvasser for the respondent. 

(fr) I part No. 

II part No. 


(c) No. 
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28 (a) Whether Mohammadkha Pathan and 

Mohamad Shiraj of Gadchiroli were canvas¬ 
sers of respondent ? 

(1 b ) Whether they told the voters who were to 
cast their votes at Pendri polling station that 
due to rains the polling was cancelled ; and 
whether they thus misrepresented with an 
intention to keep the voters back ? 

(c) Whether a few voters were drugged to the 
polling station by the Congress supporters and 
they were threatening that if they did not 
vote for the Congress there would be danger 
to their lives ? 

29 Whether at Talodhi-Mokasa Congress posters 

were seen on the election day within the pro¬ 
hibited area and whether they were destroyed 
subsequently during the polling hours ? 

30 (a) Whether the polling agent of respondent, 

namely, Chambru of Talodhi-Mokasa ac¬ 
companied the voters to the polling booths ? 
(b) Whether this fact is relevant for the decision 
of the election petition ? 

31 (a) Whether the respondent lodged a complaint 

against Shri Vtshweshwarrao, an active sup¬ 
porter and election agent of the petitioner, 
with the D..S. P., Chanda ? 

( b ) Whether that complaint was false ? 

(c) Whether Lhe respondent asked for police 
force at Aliiri, Sironcha and oilier places ? 

(d) Whether the respondent tried to defame the 
petitioner and arrest his progress by these 
methods of creating a feeling against him and 
terror ill the minds of voters ? 

32 (a) Whether Shri M. S. Kannamwar announced 

at Kurkheda on 9th March 1957 and at 
Chamorshi on 10th March 1957 that the 
petitioner wanted to establish a Gondi Rajya 
and the voters were asked to verify before voting 
whether in fact the petitioner was a Gond ? 

(6) If so, to what effect ? 

33 (a) Whether Shri Rajubhau Khobragadc re¬ 

quested the members of the Scheduled Caste 
through pamphlets not to vote for any, candi¬ 
date of Lok Sabha and whether his brother 
Shrihari Khobragadc helped him in this 
matter ? 

(b) If so, to what effect ? 

34 (a) Whether Shri Kiiobragade demanded Rs. 

25,000 from the petitioner for his own elec¬ 
tion expenses and, whether the petitioner 
refused to give this amount ? 

( b ) Whether Sliri Khobragadc made a propaganda 
that the petitioner has deceived the Scheduled 
Caste Federation and thus created misunder¬ 
standing amongst the voters ? 

35 (a) Whether the statements were issued by Shri 

R. W. Kathade and Shri Wasekar on behalf 
of Congress that Shri J, B. Salve has filled in 
his nomination paper from Chanda Parliamen¬ 
tary constituency as a dummy candidate for 
the petitioner and he has been expelled from 
the Congress ? 

( b ) Whether these statements were false and 
defamatory and whether they were calculated 
to prejudice the general opinion of voters 
against Shri Salwc and to affect the prospects 
of the petitioner’s election ? 


(a) Not proved. 


(6) Not proved. 


(c) Not proved. 


29. Yes, as soon as a Congress poster 
was seen at Talodhi-Mokasa within 
the prohibited area, it was removed 
and it did not materially affect the 
election, 

30 (a). Docs nor arise for decision. 


(b) Docs not arise for decision. 

31 (a) Yes, with District Magistrate. 


(b) Does not arise as no action was 
taken on the complaint. 

(c) Yes, but it was not sent. 

(d) Docs not arise. 


32 (a) I part No. 
II part No. 


(b) Docs not arise. 
33 (a) I part Yes. 
II part Yes. 


( b ) No effect. 

34 (a) I part No. 

II part does not arise. 


(6) Barrister Khobragadc did not make 
such propaganda. 


35 (a) I part No. 

II part Yes, by Shri Kathade. 


(J) I part No. 
II part No. 
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36 (a) Whether at the time of counting of votes, 

several ballot papers were folded together in 
one ? 

( b ) Whether such votes were challenged before 
the Returning Officer ? 

(c) Whether the Returning Officer cancelled 
some of such votes and later did not do so ? 

(i) If so, to what effect ? 

37 Whether the Head-Master of the Janapada 

Sabha School canvassed for the respondent 
and utilised the machinery of the school for the 
purpose ? 

38 (a) Whether Shri Yadeo Sahukar accompanied 

the voters inside the polling booth at Talodhi 
Mokasa and canvassed within the prohibited 
area ? 

( b ) Whether he asked one Naktu voter to tell 
himself as “ Waktya ” ? 

39 Whether the posters of "Two bullocks with yoke 

on" were seen within 100 yards of the polling 
booth on the election date at Talodhi Mokasa } 

40 (a) Whether the list of polling stations was pub¬ 

lished very late only a week before the actual 
day of polling ? 

( b ) Whether by the late publication of the list 
the voters were misguided and polling agents 
cpuld not be appointed in time ? 

(c) Whether this has materially affected the 
result of the election ? 

41 (a) Whether a printed pamphlet dated 20-2-57 

issued by Shri R. W. Kathade was widely 
circulated in the Chanda Parliamentary Cons¬ 
tituency ? 

(b) Whether the said pamphlets contained false 
statements and whether they were calculated 
to misguide and misrepresent the voters with 
an intention to induce them to vote for the 
the respondent ? 

42 (a) Whether the pamphlets iil the name of Shri 

Kirtimantrao were published and circulated 
throuhgout the constituency by the Congress 
canvassers to use his influence for the 
election of the respondent ? 

(b) Whether any fraud was practised thereby 
for the furtherance of the prospects of the 
respondent’s election ? 

43 (a) Whether the respondent along with other 

congress candidates published and circulated 
a pamphlet contending thereby that the 
respondent is a representative of late Mahatma 
Gfandhi and Shri Jawaharlal Nehru ? 

(b) Whether the names of these national per¬ 
sonalities were used to influence the voters 
tq induce them to vote for the respondent ? 

( c ) If so, whether it was legitimate election pro¬ 
paganda ? 

44 (a) Whether a pamphlet was issued by several 

congress workers to solicit votes from class 
of weavers as alleged by the petitioner ? 


36 (a) Yes. 


(*) Yes. 

(c) Yes, he cancelled all such ballot 
papers which appeared to be folded 
together. 

( d) No effect. 

37 Not proved. 


3R (a) No. 


(6) No. 

39. Finding is the same as on issue No, 

29. 

40(a) No; its publication was not very 
late. 

( b ) No. 

(c) No. 

41(a) Yes. 

(b) No. 


42(a) Yes. 


(b) No. 


43 (a) I part—Pamphlet Es. A-23 was 
published and circulated. 

II part—No. 


(b) Names of Congress leaders were 
used but not corruptly. 

(c) Yes. 

44 (a) Yes. 


(i) Whether the pamphlet was circulated in the (6) Distributed at Chanda only, 
whole constituency by the canvassers of the 
respondent ? 

(c) whether the said pamphlet contained offers (c) No. 
of illegal gratifications calculated to induce 
the voters corruptly ? 
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45 


46 


(a) Whether the distribution of a series of pam¬ 
phlets with the headings “what Congress has 
acheived and what it promises to do in future” 
throughout the Chanda Parliamentary Cons¬ 
tituency was done with a corrupt motive that 
whatever is done by the Government, Parlia¬ 
ment and Legislature was done by the Con¬ 
gress Organization itself ? 

(bj Whether assurances were given in these 
pamphlets that several beneficial schemes would 
be carried out for the sake of voters in case 
they voted for the Congress ? 

( c) Whether this propaganda amounted to cor¬ 
rupt practice 01 bribery, undue influence and 
misrepresentation ? 

(а) Whether the respondent has submitted a 
false return of election expenses ? 

(б) Whether the respondent spent over Rs. 50,000 (6) No, 


45 (a) No; there was no corrupt motive 
m the distribution of these leaflets 
and it was legitimate political propa¬ 
ganda regarding public policy and 
promise of public action. 


(b) Yes. 


(c) No; it did not amount to any cor¬ 
rupt practice. 


46 (a) No. 


in connection with the election in question ? 


It is not proved that the res- 


(c) Whether the respondent has thus incurred 
disqualification to be a member of the House 
of the People 

47 (a) Whether the election of the respondent has 47 (a) I Part—No 


pondent spent more than what is 
stated in his return of election ex¬ 
penses. 

(c) No. 


been procured by any corrupt practices and 
illegalities ? 

If so, by which ? 

(i) Whether the result of the election has been 
materially affected by any corrupt practices ? 

If so, by which ? 

(c) Whether the election of the respondent is 
void ? 

(d) Whether the petitioner should be declared 
elected in place of the respondent ? 

(«) Whether the petitioner is entitled to any re¬ 
lief and costs ? 


The respondent’s 


election was not procured by 
corrupt practice or illegality. 

II part—Does not arise. 

(b) I Part—No. ; 

II part—Does not arise, 

(c) No. 

(d) No. 

(e) No. 


any 


Reasons for the findings 

7 . Before proceeding to examine the issues, the evidence and the material on record. It 
Is necessary to state the principles which will be applied to the facts of this case In order to 
decide the matters In issue. The first of those principles is that the general rule Is well 
settled that the statutory requirements of the election law must be strictly observed and that 
an election contest is not an action at law or suit in enquiry but it is a purely stautory 
proceeding unknown to the common law and that the Court possesses no common law power. 
It is also well settled that it is a sound principle of natural justice that the success of a 
candidate who has won at an election should not be lightly interfered with and any petition 
seeking such interference must strictly conform to the requirements of law. Besides, it is 
always to be borne In mind that through the election of a successful candidate is not to he 
lightly interfered with, one of the essentials of that law is also to safeguard the purity of 
the election process and also to see that people do not get elected by flagrant breaches of 
that law or by corrupt practices. These principles are laid down in Jagan Nath v, Jaswant 
Singh (A.I.R. 1954 S.C. 210 ), 

8. It is also necessary to emphasise, as laid down by the Privy Council in Punjab Co¬ 
operative Bank Ltd., Amritsar v. Income-tax Officer, Lahore (A.I.R, 1940 P.C. 230 ) and by 
the Supreme Court in Pratap Singh v. Shri Krishna Gupta (A.I.R, 1956 S.C. 140 ) that the 
tendency of the Courts towards technicality is to be deprecated and it is the substance that 
counts and must take precedence over mere form, Some rules are vital and go to the root 
of the matter and they cannot be broken; while others are only directory and a breach of 
them can be overlooked, provided there is substantial compliance of the rules read as a whole 
and provided no prejudice ensues. The Supreme Court has further laid down in that case 
that when the Legislature does not itself state which is which, judges must determine the 
matter and exercising a nice discrimination, sort out one class from the other along broad 
based, commonsense lines. 
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9 . It is further necessary to bear in mind that the standard of proof required in the 
matter of corrupt practice is the same as that in a criminal charge. The burden to prove 
allegations of corrupt practice is on the petitioner and the benefit of doubt Bhould go to the 
respondent. Thus, though an election petition has to be tried in accordance with die pro¬ 
cedure applicable to civil suits, the standard of proof required is the standard applicable to 
criminal cajes. In other words, the corrupt practice must be proved beyond any reasonable 
doubt and the benefit of doubt must go to the respondent. 

10 . This view receives support from Dr. K. N. Gairula v. Ganeadhar Maithani and others 
(8 E.L.R, 105 ), Devasharan Smhn v. Sheo Mahadev Prasad (10 El.R. 461 ) and Mast Ram v. 
S. Iqbal Singh and others (12 E.L.R. 34 ). Even in Abdul Rouf v. Makhtar All (2 E.L.R. 
340 ) and Desai Basawarai v. Dasanhop Hasansab (4 E.L.R. 380 ), relied upon by the learned 
counsel of the petitioner, it is stated that the inquiry into corrupt practices is of a quasi- 
criminal character and strict proof is to be demanded of the person bringing the charge Lo 
prove his case beyond all reasonable doubt. It is, however, observed in 2 E.L.R. 340 , that 
die person charged with such corrupt practice is not fully exonerated from producing evidence, 
specially of facts within his special knowledge, as he is bound to do under the provisions of 
Section 106 of the Indian Evidence Act. Besides, in 4 E.L.R. 380 it is stated that an election 
inquiry allows the respondent to be examined and cross-examined on oath and while deciding 
whether the allegations of the petitioner are proved beyond reasonable doubt, or not, the 
evidence of the respondent on oath must also be considered. In my opinion, these rules 
relating to the question of proof arc sound and must be followed while deciding this case. 

11 . Issues No. I (a) and (&).—In this connection it is first necessary to note that in para¬ 
graph (2) of the election petition there is a bald statement that the respondent also filed 
and filled in his nomination paper which was also accepted by the Returning Officer, though 
wrongly. It is not thus stated in the election petition as to on what ground the Returning 
Officer wrongly accepted the respondent's nomination paper. Subsequently, however, in his 
statement of particulars dated 25 th September 1957 , the petitioner stated Lhat the respon¬ 
dent’s nomination was wrongly accepted by the Returning Officer as he held an interest in 
the contract of HUpply of sleepers with the Union of India and was thus disqualified under 
section 7 (id) of the Act. 

12 . But it is not stated in the election petition whether any objection was raised by any 
person before the Returning Officer to the nomination paper filed by the respondent. The 
petitioner, however, in his affidavit of reply dated 1 st October 1957 to the interroatorics 
served for his examination, stated in answers to interrogatories nos. 1 and 2 that although 
he himself, R. P. Tekam, his agent appointed tor scrutiny of nomination, and Shri Vishwcsh 
warrao, his election agent, were present before the Returning Officer, Chanda, at the time of 
scrutiny of nomination papers including that of the respondent, none of them raised any 
objection to the nomination of the respondent. 

IS. Thus, in the absence of any objection before the Returning Officer to the nomination 
of the respondent, there was no necessity for enquiry on the part of the Returning Officer, 
If he found on the face of the nomination paper that there was no defect in it and it was 
valid in all respects. The fact, therefore, that the Returning Officer accepted the nomination 
paper of the respondent and included his name In the list of validly nominated candidates 
(vide Ex, R- 3 ) indicates that on the face of the nomination paper there was no defect of any 
kind mentioned in sub-section 2 of section 36 of the Act. Consequently, there was no other 
alternative for the Returning Officer but to accept the nomination paper of the respondent. 

14 . This view receives support from the decision of the Supreme Court in Durga Shankar 
v. Raghuraj Singh (A.I.R. 1954 S.C. 520 ) in which it is laid down that if the want of 
qualification of a candidate docs not appear on the face of the nomination paper or of the 
electoral! roll, but is a matter which could be established only by evidence, an enquiry at the 
stage of} scrutiny of the nomination papers is required under the Act only if there is any 
objection to the nomination. It is further laid down therein by the Supreme Court that the 
Returning Officer is then bound to make such enquiry as he thinks proper on the result of 
which either he can accept or reject the nomination; but when the candidate appears to be 
properly qualified on the face of the electoral roll and the nomination paper and no objection 
is raised to his nomination, the Returning Officer has no other alternative but to accept the 
nomination. 

15 . This point is further clarified in that case by the Supreme Court by stating that it 
would have been an improper acceptance, if the want ol qualification was apparent on the 
electoral roll itself or on the face of the nomination paper and the Returning Officer over¬ 
looked that defect or if any objection was raised and inquiry made as to the absence of 
qualification in the candidate and the Returning Officer came to a wrong conclusion on the 
materials placed before him. As further laid down in that case, when neither of these things 
happened, the acceptance of the nomination by the Returning Officer musL be deemed to be 
a proper acceptance, 



122 


[Paht ir 


THE GAZETTE OF INDIA EXTRAORDINARY 

16 , II is, however, also laid down by the Supreme Court that the acceptance of the nomina¬ 
tion by the Returning Officer is certainly not final and the Election Tribunal may, on 
evidence placed before it, come to a finding that the candidate was not qualified at all. 
But as further observed by the Supreme Court, the election should in that case be held 
to be void on the ground of the constitutional disqualification of the candidate and not on 
[lie ground that his nomination was improperly accepted by the Returning Officer; and the 
expression "non-compliance with the provisions of the constitution" is sufficiently wide to 
cover such cases where the question is not one of improper acceptance or rejection of the 
nomination by the Returning Officer, but there is a fundamental disability of the candidate 
to stand for election at all. 

17 . Thus, in view of the fact of this case and the authoritative decision of the Supreme 
Court, referred to above, it is dear that the respondent's nomination was not wrongly ac-’ 
cepted by the Returning Officer as alleged by the petitioner and I find accordingly. 

18 . Issues nos. 2 (a) to 2 (d).—These issues relate to the alleged disqualification of the 
respondent for being chosen as a member of the House of the People. The grounds relat¬ 
ing to this point arc stated in para ( 3 ) (i) of the election petition. The said grounds arc 
with reference to section 7 (d) of the Act which lays down as follows; 

"A person shall he disqualified for being diosen as, and for being, a member of either 
House of Parliament or of the Legislative Assembly or Legislative Council of a 
■State^ (d) if, whether by himself or by any person or body of persons in trust 
for him or for his benefit or on his account, he has any share or interest in 
a contract for the supply of goods to, or for the execution of any works or the 
performance of any services undertaken by, the appropriate Government.” 

The expression “appropriate Government” as defined in section 9 (i) (a) of the Act means, 
in relation to any disqualification for being chosen as or for being a member of either 
House of Parliament, die Central Government, and in relation to any disqualiheation for 
being chosen as or for being a member of the Legislative Assembly or Legislative Council 
ol a State, the State Government. 

19 . Thus, in view of these provisions of law regarding disqualifications for membership 

of Parliament or of State Legislature, if is necessary to consider and determine the question 
whether the respondent lias any share or interest in a contract for the supply of goods to 

or for the execution of any work or performance of any service undertaken by, the Central 

Government. Another important question which, however, arises in this connection is as to 
what is die relevant date or what are the relevant dates for the purpose of disqualification 
mentioned In sec tion 7 (d) of the Act. In this matter it is pertinent to note that die process 
of choosing leally begins from the date when under sub-section ( 1 ) of section 33 of the 
Act each candidate delivers to the Returning Officer a nomination paper completed in the 

prescribed foirn and signed by the candidate and by an elector of the constituency as pro¬ 

poser, to the date when under section 67 -A of the Act, a candidate is declared by the 
Returning Officer to be elected and when that date becomes the date of the election or that 
candidate. 

20 . As has been laid down by the Supreme Court in Ponnuswami , v. Returning Officer , 

Namakkal (I.E.L.R. 133 ), the world “election” lias by long usage acquired both a wide and a 
narrow meaning. In a narrow sense it is used to mean the final selection of a candidate 
which may embrace the result of the poll when there is polling, or a particular candidate 
being returned unopposed when there is no poll. In the wide sense, the word is used to 
connote the entire process culminating in a candidate being declared elected and It is in 
this wide sense that ihe word is used in part XV of the Constitution in which Article 329 (b) 
occurs. That decision was followed in Dari Vishnu Kamath v. Ahmad, Ishaq ue (10 E.L.R. 
210 ) in which It is observed that the word “election” in-Article 329 (b) is used in a com¬ 
prehensive sense as including the entile process of election commencing with the issue of 
the notification and terminating with the declaration of election of a candidate. In view 
of these authoritative and binding decisions, it is clear that so far as the question of dis- 
qualihcatlon foi being chosen as a member of either House of Parliament or of the Legis¬ 
lative Assembly or Legislative Council of a State is concerned, the relevant period for 
purposes of section 7 of the Act begins from the date of presentation of nomination paper 
and ends on the date when the result of election is declared, 

21 . This view also receives support from the decision of the Supreme Court in 

Chatturbhuj Vithaldas v. Moreshwar Pamsharam (A.I.R. 1954 S'C. 236 ) in which the words 
"•ball be disqualified for being chosen” occurring in section 7 (d) of the Act were interpreted. 
According to that interpretation, the choice is made by a series of steps starting with the 
nomination and ending with the announcement of the election. It is further laid down 
therein that if a disqualification attaches to a candidate at any one of these stages, he cannot 
be chosen. 

22 . A similar question also arose in a later decision of the Supreme Court In Satya Dev 

Bushahri v. Ptidam Dev (10 E.L.R. 103 ) in which it is stated that the observation in 

Chaturbhuj Vithaldas v. Moreshwar Parasram (A.I.R. 1954 S.C. 236-9 E.L.R. 301 ) that the 
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material period starts with the nomination anil ends with the announcement was not a 
decision on the point, as it proceeded on an agreed statement of counsel on both sides. 
But even if the observation of the Supreme Court in that case is not regarded as a decision 
on the point, in view of the words ‘Tor being chosen" used in section 7 (d) of the Act, it 
should be regarded as correct interpretation. In Salya Dev Bushahri v. Padam Dev and 
others (10 E.L.R. 103), it was suggested by the counsel that such period extended even upto 
the notification of the result in the Gazette. 

23. These decisions of the Supreme Court were, however, pronounced with reference to 
the provisions of the Act as they sLood before the amendment of the Act by Act No. 27 of 
195fi, At that time clause (a) of section 100(1) of the Act, as it now stands, was not in 
existence and the provision regarding "any non-compliance with the provisions of the Con 
•titution or of this Act or of any rules or orders made under this Act", now contained in 
clause (d) (iv) of sub-section (1) of section 100 was a paiL of danse (c) of sub-secilon (2) 
of section 100 of the Act, as it stood before the amendment of 195ti. In view of this change 
in the law, brought about by Act No. 27 of J95G, the question arises as to which arc the 
relevant dates for the purpose of deciding whether a returned candidate was not qualified or 
was disqualified to be chosen to fill the seat under the Constitution or the Act, for the 
purpose of secLion 100(1) (a) and for the purpose of section 100(1) (d) (iv) of the present 
Act. In this connection it is significant that the provision contained in section 100(1) (a) 
ol the present Act is a special provision relating 10 disqualification of a returned candidate, 
while the provision contained in section 100(1) (il) (iv) is a general provision relating to 
any non-compliance with tho provisions of the Constitution or of this Act or ol any rules or 
orders made under this ArL. which also includes the ground regarding disqualification con¬ 
tained iq the former of these two provisions. 

24. The question, therefore, arises whether as regards the matter of disqualification sub- 
tlause (a) of section 100(1) of the Art will prevail over the general provision contained in 
sub-clause (d) of section 100(1) of the Ait or whether these provisions refer to two diffe¬ 
rent points of time and there is no conllii.l between them. On a similar point in connection 
with Article 28G(1) (a) and Article 280(2) of Lhe Constitution, it is stated by the Supreme 
Court in State of Bombay v. United Motors Ltd. (AJ.R. 1953 Supreme Court 252) that it 
is a well-known rule of interpretation of statutes that a particular cnactmcnl Is not repealed 
by a general enactment in the same statute. It is also laid down therein that where a, 
soecxal and a general provision are inserted which cover the same subject-matter, a case 
falling within the words of the special provision musL be governed thereby and not by the 
terms of the general provision. There are also other decisions in which thi9 rule has been 
stated. Those decisions are Hhana Multan v. F.mperor (A.I.R. 1930 Bombay 250), Shridhar 
Mahadeo v. Godulal Jethmal (A.I.R. 1940 Bombay 20). K. U. Kulharni v. Canpat Teli 
(A.I.R, 1942 Bombay 191) and Subodhchandra Pnpatlal v. The Commissioner of Income-tax t 
Bombay (I.L.R. 1951 Bombay 397—A.I.R, 1954 Bombay 234), In rhe last of these cases, It 
is laid down that according to Well-established canons ol construction, when a statute deals 
with a special case, it is not permissible to contend that die special case would also fall 
under the general provision of the statute. 

25. Applying these principles of the construction of statutes Lo the provisions of section 

100 of the Act, ir is clear Lliat a question of want of qualification or disqualification of a 
returned candidate on the dale of his election will be governed by clause (a) of section 
100(1) of the Ac t. But the question of want of qualification or disqualification of a returned 
candidate before the date of his election, apart from Lhe question of improper acceptance of 
his nomination, will be governed by clause (iv) (d) of section 100(1) of the Art In this 
way, both these provisions are reconciled anil there does not remain any conffict between 
them, • 


20 . In this respect it is also necessary lo note that so far. as the grounds contained in 
clauses (a), (b) and (c) of sub-section (1) of section 100 of Lhe Act are concerned, question 
whether the result of the election concerning a returned candidate has been materially 
affected does not arise. If any of these grounds is proved, subject to the provisions of sub 
section 12) ibid, the Tribunal is bound to declare the election of the returned candidate 
void, even though the result of the election lias not been materially affected. If however 
any of tflie four grounds contained in clause id) of sub-section (1) of section 100 ’is proved’ 
in order to enable the Tiibunal to declare the election of the returned candidate void, the 
further proof that the result of the election concerning a returned candidate has been mate¬ 
rially affected, will be necessary. 


27. In the light of the pertinent provisions of the Act explained above, tile pleachmrs 
and the evidence in die case as regards the point of alleged disqualification will now be 
considered. According to the allegations in para (3) (i) of the election petition, the peti- 
Lionet s case is us follows; * 


That the respondent is a partner of the Managing Agents the C.P, Development Co 
c .“•tharflhah Timber Syndicate Ltd., Ballarshah, District Chanda, The 
said Ballarshah Timber Syndicate has entered Into an agreement with the Rail- 
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wav Administration for the supply of wooden sleepers for laying down rail 
roads. The said Syndicate has also entered into a lease agreement with the 
ex-Zeinindar of Ahiri Estate. AfLer the abolition of Proprietary Rights, the said 
agreement is being continued by the State of Madhya Pradesh and after the 
States Reorganisation Act, 1956, the State of Bombay as successor to the ex- 
proprletor. Thus the respondent being the partner in the Managing Agency 
the C P. Development Co. of the above said Syndicate was disqualified to be a 
candidate as he was interested in that capacity in contracts with the Govern¬ 
ment. The respondent also gets a remuneration of about Rs. 1,200 per month 
as Managing Agent of the said Syndicate. The respondent manages the affairs 
of the above-mentioned Syndicate as Managing Agent and is interested in the 
contracts in that capacity.' 


28. In reply to these allegations in the election petition the respondent admits, as has 
been already indicated, that he is a partner of the C.P. Development Company and a 
Director of the Ballarshali Timber Syndicate. lie, however, denies that he got or gets 
Rs, 1,200 per month or any other remuneration. But he admits that the Managing Agency 
agreement provides payment of Rs. 1,200 per monLh to the C.P. Development Company, 
but the partners have been continually foregoing all remuneration since about four years, 
as the Company has not been running in profit and thus he has not been getting any 
remuneration from the Company for the last four years. To the same effect is his evidence 
In para 25 of llis deposition in which he lias also stated that he is a Managing Director 
of the Ballarshali Timber Syndicate. So far as Lhis case of Llie respondent is concerned, 
he receives support from the evidence of Mukund Vinayak Jaiwant (AW-45), the Secretary 
of the BaUarsnah Timber Syndicate Ltd., when the latter stated in paragraph 15 of his 
deposition that from 1954 no remuneration lias been paid to the Managing Agents of the 
Ballarshah Timber Syndicate, because the said Company was continuously suffering losses. 
No evidence to the contrary has been adduced by the petitioner. It must, therefore, be held 
that the respondent has not been getting any remuneration as Managing Agent of the 
Ballarshah Timber Syndicate Ltd. 'lhis is, however, a matter of little consequence. 


29. The most material question in this case is whether any contracts made by the 
Ballarshah Timber Syndicate with the Southern Railway existed on the date of nomination, 
on the date of election, and also on any date between the date" of nomination and the date 
of election. In this connection it is necessary to remember that it is undisputed that the 
date of nomination was 29th January 1957 and the date of election, that is to say, the date 
when the result of the election was declared was 23rd March 1957, The respondent, however, 
denies in his written statement that the said Ballarshah Timber Syndicate holds any contract 
for supply of sleepers to the Railway. But he also admits in his written statement that 
some contracts were made in 1953 and 1954 with the Southern Railway and they were all 
fully discharged by June 1956 and hence no contract existed or continued on the material 
date. In this connection in his statement of particulars dated 10th September 1957 the 
petitioner stated that the respondent has himself stated In his reply to the petition that 
the Ballarshah Timber Syndicate had some contracts for supply of sleepers to the Southern 
Railway between 1953, and 1954 which were discharged by June 1956 and under these 
circumstances no more particulars were required in the matter. Thereafter, on the applica¬ 
tion (I.A, No. 7) of the respondent the petitioner was directed by my order dated 18th 
September 1957 that as regards paragraph (3) (i) of the election petition, the petitioner 
should give the date of the agreement and the name of the Railway Administration in 
question and he should also state the fact whether the said agreement existed on the date 
of the election, But he failed to furnish those and other particulars and, therefore, I decid¬ 
ed by my order dated 26th September 1957 that no issue should be framed In respect of the 
items for which particulars have not been furnished by the petitioner though ordered. As 
a consequence of this order the draft issue no. 2 (b) was cancelled. 


30. However, in view of the respondent’s admission referred to above, the issue no. 2 (b), 
as it now stands, was framed. In this connection, it is contended by the learned counsel 
of the respondent that the petitioner has no provable pleading on the point and the peti¬ 
tioner was not entitled to lead evidence on matters noL pleaded by him. It is true that so 
far as the admission of the respondent in question Is concerned, it should be relied upon a* 
a whole or not at all. This view receives support from the Privy Council decision in 
Motabhoy Mulla Essabhoy v. Mulji HaridaS (I.L.R. 39 Bombay 399 at page 409) In which 
It is laid down that it is permissible for a Tribunal to accept part and reject the rest of arty 
witness’s testimony; but an admission in pleading cannot be so dissected and if it is made 
subject to a condition, it must either be accepted subject to the condition or not accepted 
at all. That decision was followed in Birendra Nath Malik v. Brahma Brata Ray (I.L.R. 
1946—1 Calcutta 652), Sundara Bajali v. Gopala Theuan (A.I.R. 1934 Madras 100), Udaypal 
Singh v. Lahhmi Chand (I.L.R, 58 Allahabad 261) and Mt. Krishnabai v. Dhondo (20 
N.L.R. 63). ' 
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31. But the question regarding the non-existence or non-continuance of the contracts on 
the material dates between the Ballarshah Timber Syndicate and the Southern Railway 
was Taised by the respondent in his pleading, although the question regarding existence or 
continuance of such contracts on the material dates was not specifically raised in the 
pleading of the petitioner which was vague and wanting in necessary particulars. As, how¬ 
ever, the allegations in this respect exist in the written statement of the respondent which 
constitutes a part of the pleadings it is, in my opinion, permissible to frame an issue about 

those allegations in view of Rule 3 of Order 14 of the Code of Civil Procedure. It is. 

therefore, open for the petitioner to prove that the contracts in question existed or continued 
on the material dates. Consequently, the two decisions cited by the learned counsel of 

the respondent to show that the petitioner cannot be allowed to prove the existence or 

continuance of the contracts in question on the material dates viz,, Kanda v. Waghu (A.I.R. 
1950 P.C. 68) and Eshenchunder Singh v. Shamachurn Bhutto (11 M.L.A, 7) are in my 
opinion, not applicable to the facts of the present case. But the issue in this connection 
should have been framed in the negative form so as to indicate the burden of proof on 
the petitioner. In any case, In my opinion, the burden of proof of the issue No. 2 tb) 
rests on the petitioner, 


32. The question, therefore, arises whether the petitioner has been able to prove that 
tire contracts in question which were referred to in the respondent’s written statement 
existed or Continued between the Ballarshah Timber Syndicate and the Southern Railway 
on the relevant dates. The petitioner has in this respect examined Shri Vishweshwarrao 
(AW-43), Mukund Jaiwant (AW-45) and Shri Putta Swami (AW-46, examined on commis¬ 
sion). So far as the evidence of Shri Vishweshwarrao (AW-43) is concerned, he is also one 
of the partners of the C.P. Development Company, which is a partnership firm, the other 
partners 1 being his brother Bhagwatitrao and the espondent. As a partner of that Com¬ 
pany, as stated by him, he was one of the Managing Directors of the Ballarshah Timber 
Syndicate; but before the election he resigned his Directorship of the Ballarshah Timber 
Syndicate in ot about December, 1956. He has further stated in his evidence that at the 
time he tendered resignation as Director of the Ballarshah Timber Syndicate there were 
no running contracts for the supply of sleepers by the Ballarshah Timber Syndicate to the 
Southern Railway hut some amount due on the contracts that had already expired were 
received in February of March, 1957, by the Ballarshah limber Syndicate from the 
Southern Railway, 


33. In this respect Shri Vishweshwarrao has stated in his cross-examination (para 13) 
that supply of sleepers in respect of the contracts with the Southern Railway was completed 
in the year 1950 as he learnt in the office of the Ballarshah Timber Syndicate and the 
money, that is to say, the price of the sleepers supplied was received from the Southern 
Railway in March, 1957. But he admits that he did not personally see the records in this 
connection in the office of the Ballarshah Timber Syndicate or anywhere and he is not 
also aware of the terms of the contracts regarding payment of the price of the goods supplied 
by the Ballarshah Timber Syndicate to the Southern Railway. He is not even aware, a* 
further stated by him in his cross-examination (para 14), whether the General Manager of 
the Southern Railway had held that the contracts had been fully completed and had 
ordered the refund of security deposit, presumably before 29th January, 1957, the date of 
nomination. Thus, it Is clear from his evidence that he has no personal knowledge of the 
conditions or fulfilment of the contracts in question for the supply of sleepers by the 
Ballarshah Timber Syndicate to die Southern Railway and his evidence Is unhelpful in this 
respect. 


34. The Teal picture of the position regarding the conlracts in question is found in the 
evidence of Mukund Jaiwant (AW-45), who ha3 been the Secretary of the Ballarshah Timber 
Syndicate for the last eight years and who has produced the relevant records of the office 
of the | Ballarshah Timber Syndicate. As he has stated in his evidence (para 3) the first 
contract of the Ballarshah Timber Syndicate with die Southern Railway is dated 2nd March. 

1954, for 6,000 track sleepers B.G. to be supplied by the end of March, 1954, and Ex. R-26 
Is a letter of the Southern Railway accepting the tender of die Ballarshah Timber Syndicate 
for 6,000 B.G. sleepers and asking for security deposit of Rs. 51,00. This security deposit 
was, according to him, subsequently made. There were then, as further stated by hint, 
two contracts dated 3rd July, 1954. One of them was for 1,500 B.G. sleepers and 5,000 M.G, 
sleepers to be supplied by the end of March, 1955, and for this contract security deposit 
of Rs, 3,338 was made according to letter dated 5/7th June, 1954, Ex. R.-27. The third 
contract, as he says, was for special she 7,780 sleepers to be supplied by the end of March, 

1955, and the security deposit for this ■ contract was Rs. 6,956 according to letter Ex. R-28, 
He has also stated that thereafter from 1955, no fresh contracts could be entered by the 
Ballarshah Timber Syndicate with the Southern Railway and the Ballarshah Timber 
Syndicate had not the material which the South Eastern Railway required. 
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35. As regards the position for supply of sleepers by the Ballarshah Timber Syndicate 
to the Southern Railway, he further stated In his evidence (para 8) that 6,000 B.G 
sleepers of the first contract and special size sleepers of the contract dated 3rd July, 1954, 
were fully supplied by 10th June, 1956. Similarly, according to him, all the 5,000 MG 
sleepers of the contract dated 3rd July, 1954, were fully supplied by 10th June, 1956; but 
1,500 B.G. sleepers relating to the same contract were not supplied at all, as the Ballarshah 
Timber Syndicate found the contract of supply of the said sleepers unprofitable and they 
preferred to get the contract terminated. He, therefore, by letter dated 26th June, 1956, of 
which Ex. R-32 (a) is an office copy, wrote to the General Manager, Southern Railway, for 
terminating that contract and the Southern Railway by letter dated 1st September, 195G, 
Ex. R-33, treated that contract as having been terminated under clause 6 of the conditions 
of the contract and Rs. 2,550 were forfeited out of the security deposit of the Ballarshah 
Timber Syndicate and refund of Rs. 788 was ordered, 


36. As he further stated, under clause 2 of the agreement bond, Ex. R-34, that decision 

of the General Manager regarding the refund of Rs. 788 was binding on the Ballarshah 

Timber Syndicate. Thereafter, by the letter dated 16/22nd November, 1956, Ex, R-35, by 
the General Manager to the Financial Adviser and G.A.O., the General Manager ordered 
the refund of Rs. 788 and sent the refund voucher to the F.A. and C. A, O. and copy of the 
same Ex. R-36, was sent to the office of the Ballarshah Syndicate. Subsequently, on 25th 
January, 1957, as he says, he had reported to the Board of Directors by letter of that date. 
Ex, R-37, to make one more attempt to secure the full amount of the security deposit. But 
when on 26th January, 1957 the matter came up before the Board of Directors, they by 
resolution No. 2, Ex. R-38, resolved to accept the forfeiture of Rs. 2,550 made by the General 
Manager under the terms of the agreement. 

37. As regards the payment of price, Mtikund Jaiwant (AW-45) stated in his evidence 

(paras 13 and 14) that under the agreement first 90 per cent, of the price is paid on pro¬ 
duction of railway receipt and thereafter 10 per cent, of the price is paid after the acceptance 
of the goods. The last date of payment of price, according to him, by the Southern 

Railway to the Ballarshah Timber Syndicate is 5th January, 1957 and by that lime the full 

price of the material supplied to the Southern Railway was received. 


38. Regarding the refund of security deposit, he stated in his re-examination by the 
petitioner (para 17) that cheque No. 18753. dated 15th January, 1957, for Rs. 5,100 was 
received on 2nd February, 1957, and it was deposited in the State Bank of Chanda on 
4th February, 1957. and after deducting the Bank commission, the amount of Rs. 5,093-10-0 
was credited to the account of the Ballarshah Timber Syndicate by the Bank under date 
15th February. 1957. He also stated in para 18 of his deposition that cheque of Rs. 788 
No. 187.53711 of 23rd January, 1957, was received on 2i!nd February, 1957 and it was 
deposited In the account of the Ballarshah Timber Syndicate in the State Bank of Chanda 
on 1st March. 1957. and the Bank deducted the commission of Rs. 1-12-0, which was debited 
to the Company's account, and Lite amount of Rs. 788 was credited to the Company's 
account on 1st March 1957. He also slated in para 19 of his evidence that dieque for 
Rs. 6,956, No. 18753/12 of 18th February, 1957, was received by him on 7th March, 1957, 
and was deposited in the State Bank of Chanda on 8th March, 1957, and amount of 
Rs. 6.947-4-0 was credited into the Company’s account on 22nd March, J957, after deducting 
their commission. 


39. This evidence of Mukund Jaiwant (AW-45) receives support from the evidence of 
Shri S. Puttaswami fAW-46), Executive Engineer, Sleeper Control, Southern Railway, 
Madras, who was examined on commission. As regards his evidence, the respondent had 
raised an objection bclore the Commissioner that the Tribunal had directed the examination 
of the General Manager only and in his absence none else could be examined. But the 
Commissioner allowed the petitioner to examine Shri S. Puttaswami, because the Deputy 
General Manager Shri D. B, Patel had deputed Shri S. Puttaswami who, being Executive 
Engineer Sleeper Control, was the officcr-in-chargc of the subject regarding which evidence 
was being taken. In these circumstances, it was the choice of the petitioner cither to 
examine or not to examine Shri Puttaswami, When, therefore, the petitioner preferred to 
examine Shri Puttaswami, the respondent could not object to his examination and the 
respondent's objection is consequently without any substance. 

40. The evidence of Mukund Jaiwant (AW-45) and Shri S. Puttaswami (AW-4G) is 
evidently disinterested and there is nothing in it to indicate that any part of their evidence 
is suspicious or untrue. Their evidence is in ihese circumstances, reliable. For the sake 
of convenience the summary of their evidence regarding the history of supply of sleepers 
by the Ballarshah Timber Syndicate to the Southern Railway and the payment of price 
and of security deposit by the Southern Railway is given in the following tabular form in 
wbicli the date of nomination and the date of election are also given for the sake of easy 
reference: 
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Contracts of Ballarshah Timber Syndicate Ltd. with the Southern Railway. 


Date ofNomination. 29 - 1-1957 

Date of Election under section 67 -A of the Act 23 - 3-1957 



SI. Date of 

No. contract 

Material 
to be 
supplied 

Material 

actually 

supplied 

Last 
date of 
supply 

Whether 
fully 
made or 
contract 
termina¬ 
ted. 

Last date 
of payment 
of price 

10 % 

Amount 

of 

security 

deposit 

1 2 

3 

4 

5 

6 

7 

8 

1 2 - 3-54 

6,000 

B.G. 

6,000 

B.G. 

10 - 6-56 

Full 

5-1-57 

Rs. 

5.100 

2 3 - 7-54 

1,500 

B.G. 

5,000 

M.G. 

<J ,000 

M.G. 

10 - 6-56 

Termina¬ 

ted 

Rs. 1,500 
B.G. 
1 - 9-56 
Ex. R -33 

5-1-57 

3j338 

3 

3 - 7-54 

7,780 

spls. 

7,780 

Spl3. 

10 - 6-56 

Full 

5 - 1-57 

Rs. 

6,956 

Amount Date of Exhibit 
order.ed G.M’s. No. 

to be re- Refund 
funded Voucher 

Date of 
cheque 

Date on 
which 
amount 
was cre¬ 
dited in 
Co.’s acct. 
with 
State 
Bank. 


Remarks 


9 10 

II 

12 

13 


14 


Rs. 

5,100 15 / 16 - 11 -: 

56 Ex. R. 40 I5-I-57 

15-2-57 




Ra. 

788 16 - 11-56 

I Ex.R. 

35 23 - 1-57 

1-3-57 

(a) On 1 - 9-56 by letter Ex. R .-33 
the Southern Railway l'orteitcd 
Rs. 2550 /- & allowed the refund of 
Rs. 788 /-. 

(b) Forfeiture was accepted by reso¬ 
lution dt. 26 - 1-57 of the Board 
of Directors. 

22 - 11-56 





Rs. 

6,956 10 / 12 - 12-56 


18 - 2-57 22-3-57 
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41 In view of this position of the supply of sleepers by the Ballarshah Timber Syndi¬ 
cate to the Southern Railway and payment of price and the refund of security deposit 

relating thereto, It is now necessary to consider whether on the relevant dates, namely, 

29-1-1957 and 23-3-1957 or any date between 29-1-1957 and 28-3-1957 the respondent as a 
Managing Director and Managing Agent of the Ballarshah Timber Syndicate had any share 
or interest in any contract for the supply of sleepers to the Central Government, In this 
connection, it is useful to refer to the decision of the Supreme Court in Chatturbhuj 
Vithaldas V. Moreshwar Parashram (A.I.R, 1954 S.C. 236) in which it is laid down that 
when a contract consists of a number of terms and conditions, each condition does not 
form a separate contract but Is an item in the one contract of which it Is a part and the 
consideration for each condition is the consideration for the contract taken as a whole and 
it is not split up into several considerations apportioned between each term separately. 

42. It is further laid down therein that a contract for the supply of goods does not 
terminate when the goods are supplied; it continues in being till it is fully discharged by 
performance on both sides; and It cannot be said that the moment the contract is fully 

executed on one side and all that remains is to receive payment from the other, then the 

contract terminates and a new relationship of debtor and creditor takes its place. It is 
further observed in that case that there is always a possibility of the liability being dis¬ 
puted before actual payment is made and the vendor may have to bring an action to 
establish his claim to payment and in such a case the existence of the debt depends on 
the contract and cannot be established without showing that paymetn was a term of the 
contract. It is also laid down in that case that it is true that the contractor might adandon 
the contract and sue on quantum meruit but if the other side contested and relied on the 
terms of the contract, the decision would have to rest on that basis. 

43 The facts found proved 'regarding the contract in question will now be examined in 
the light of the principles laid down liy the Supreme Court in Chaturbhuj Vithaldas v, 
Moreshwar Parashram (A.I.R. 1954 S.C, 236). It is clear from the tabular statement given 
in paragraph 40 above that the last date of supply of the goods In question by the Ballar¬ 
shah Timber Syndicate to the Southern Railway was 10th June, 1956. It is also clear that 
in the case of contracts against serial nos. 1 and S in the tabular statement, full supply 
was made bv 10th June, 1950. It is further obvious that in respect of contract against 
serial no. 2 also, last date of supply of a part of the contracted goods was 10th June, 1956. 
Regarding the supply of the rest of the goods of that contract, however, that contract was 
terminated on 1st September, 1956 by the Southern Railway and even the forfeiture of the 
security deposit relating to that contract to the extent of Rs. 2,550 was accepted by the 
Ballarshah Timber Syndicate by 26th January, 1957. Thus, the supply of the contracted 
goods was complete before 29th January 1957, the date of nomination. It is further 
evident from the tabular statement that even the payment of the price by the Southern 
Railway to the Ballarshah Timber Syndicate, as shown in column 7 of the tabular state¬ 
ment, was complete by 5th January 1957, that Is to say, before the date of nomination, 

44, Therefore, after 5th January 1957, what remained to be paid was security deposit, 
that is to say, the amount deposited by the Ballarshah Timber Syndicate with the Southern 
Railway by way of security for performance of the contract in question. In the case of two 
security deposits of the contracts mentioned against serial nos. 1 and 3 in the tabular state¬ 
ment, the Southern Railway was liable to return the full security deposit as full supply of 
goods was made and price of the whole goods was also paid by 5th January 1957, as already 
stated, The amount of those two deposits, therefore, ceased to have any connection with 
the performance of the contracts in question and those amounts thereafter remained with the 
Southern Railway only for the purpose of payment to the Ballarshah Timber Syndicate and 
for no other purpose. The General Manager ordered the refund of those amounts by 
12th December 1956, that is to say, before the date of nomination. It is also significant in 
this connection that according to Shrl S. Puttaswami (AW-46) when once the refund voucher 
is passed by the General Manager, the actual payment of the amount Is a mere matter 
routine and in fact the contractor can call up at the Accounts Oihcc and take the amount orr 
identification etc. He has also stated that the security deposit stands for refund immediately 
after the contract is duly fulfield. It is, therefore, immaterial that the cheques for those 
amount were encashed and tire amounts thereof were credited in the account of the 
Ballarshah even those amounts were credited in the accounts of the Ballarshah Timber 
Syndicate before 23rd March, 1957, that is to say, the date of election. 

45, Similarly, it is pertinent that no objection wax raised by the Ballarshah Timber 
Syndicate when the Southern Railway informed the Ballarshah Timber Syndicate by letter 
dated 1st September 195G, Ex.R-33, that the part of the contract for supply of 1500 B.G. 
sleepers was terminated and in lieu of compensation for non-performance of that part of the 
contract by the Ballarsteh Timber Syndicate security deposit was forfeited to the extent of 
Rs 2550 Thus, from 1st September, 1956, the remaining amount of Rs. 788, out of the 
amount of the security deposit of Rs. 3,338, ceased to have any connection with the perfor¬ 
mance of that contract and it remained in trust with the .Southern Railway for payment 
to the Ballarshah Timber Syndicate. But even the payment of that amount was ordered by 
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the Soul hern Railway by 22nd November 195G, that is to say, before the date of the nomina¬ 
tion. In these circumstances, it is immaterial that the cheque relating to that amount was 
encashed and the amount thereof was credited into the accounts of the Ballarshah Timber 
Syndicate on 1st March 1957. In any case, even [hat amount was actually received by the 
Ballarshah Timber Syndicate before 23rd March 1957, the date of the election. 


46. When these facts found proved in the instant case are examined in the light of the 
principles laid down in .Chatturbhuj Vithuldas V. Mnreshwar Paraihram (A.I.R. 1954 S.C. 
236) it cannot be said that the respondent, as Managing Director and Agent of the Ballar¬ 
shah Timber Syndicate had any share or interest on the relevant dates in any contract for 
supply of goods by the Ballarshah Timber Syndicate to the Central Government within the 
meaning of section 7 (d) of the Act. Thus, the facts of the instant case are different 
trom the facts on which the Supreme Court decided that case. That was a case where the 
payment of price of goods supplied to the Canteen Stores belonging to the Central Govern¬ 
ment was not made till after the date of nomination and also till after the date on which 
the results were declared. Besides, in that case the obligation under the several contracts 
for replacement of goods during the guarantee period of six months continued even after 
the date on which the results were declared, In those circumstances it was held in that 
case that those contracts continued in being till they were fully discharged by performance 
on both sides and they subsisted on the date of the nomination and also on the date when 
the residts were declared. Thus, the facts of tfie present case are much different from the 
tacts of that case decided by the Supreme Court. 

47. It is also significant that in that case decided by the Supreme Court, the question of 
refund of security deposit was not involved and, therefore, the question whether the con¬ 
tracts could be said to be subsisting even after the payment of the price of the goods sup¬ 
plied was made, when only payment of security deposit remained to be made, was not 
decided in that case. Such a question arose iri T. M. A. Naidu v. S. E. Mudaliar (A.I.R. 
1939 Madras 473). It has been held therein that where the work, to which the contract 
relates had been completely performed and completely paid for by the Local Board before 
the date of nomination, so that really nothing remained to be done by cither party to the 
contract, it cannot he said to have been a subsisting contract at the time, merely because It 
is possible that an objection to any payment made under the contract might be made by 
the Audit Department and the amount covered by the objection might have to be recovered 
from the security deposit made by the contractor. A similar question also arose in 
C. Parasuram v. V. C. Chudamani Dry (13 E.L.R. 66) in which the respondent’s security 
deposit was refunded even after the date of his election. It was held therein that as delay 
in refunding the deposit was not due to any real pending disput between the parties con¬ 
cerned, he was not f 'inieresied" in the contract on the date of his nomination. 


48. Thus, in view of these decisions and the facts of the present case, it cannot be said 

that the contracts in question were subsisting between the Ballarshah Timber Syndicate and 
the Southern Railway after 5-1-1957, simply because the security deposit remained to be paid 
thereafter. In this view of the case I find that as a Managing Director and Agent of the 

Ballarshah Timber Syndicate the respondent had no share or interest on 29th January, 1957, 

the date of nomination or on 23rd March 1957, the date of election or any date between 

these two dates. Therefore, the certificate EX. R—47 dated 18/21st January 1957, granted 

by the General Manager, Southern Railway that there is no contract pending between the 
Ballarshah Timber Syndicate and the Southern Railway for the supply of wooden sleepers 
is correct. 

49. The petitioner's learned counsel, however, urged that as admitted by the respondent 
in his written statement, the Ballarshah Timber Syndicate entered into a contract for pur¬ 
chase and extraction of hard-wood with the Ex-Zamindar of Aheri in 1949 and that contract 
still subsists and it is being continued by the State of Bombay and, therefore, the respondent 
as a Managing Director and Agent of the Ballarshah Timber Syndicate holds office of profit 
under the Government of Bombay. In this connection it is pertinent to note that this 
question was not raised by the petitioner in liia election petition and, therefore, no Issue 
was framed on it. But I will consider this question as a point of law and will examine It 
from that aspect. 

50. In this connection it is admitted by the respondent ShrJ Swami (RW—18) even in hil 
evidence (para 58) that the twelve-year agreement between the Ballarshah Timber Syndicate 
and the Aheri Zamindar is still in force by means of a writ issued by the Supreme Court 
and will be in force upto 1959 or I960 and under the Abolition of Proprietary Rights Act, 
the Bombay State has succeeded the proprietors and on that basis the Supreme Court has 

? ranted the writ. He has also stated that the said contract was in force with the Madhya 
radesh Government from 31st March 1951 to 31st October 1956 and under the State* 
Reorganisation Act, the Bombay State becomes entitled to the benefits of that contract. 
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51. In view of these facts, the question arises whether the contractors under such a 
contract can be said to hold the office of profit under the Government within the meaning, 
of Article 102 of the Constitution of India. In this connection it is first necessary to con¬ 
sider whether such contractors hold office of profit. As has been stated by the Election. 
Tribunal, Bhopal, in Bejaysingh v. Narbada Cnaran Lai and others (2 E.L.R, 426), under 
Article 102 (a) of the Constitution, what is contemplated is employment and nothing short 
of it. This view receives support from Lhe observations at page 566 of the Commentary by 
Basu on the Constitution of India, (third edition, volume I), as follows: 

"It is hardly necessary to point out that in order to be an 'office of profit' it must 
first be an ‘office’ which means an 'employment' with 'fees and emoluments 
thereunto belonging'. Hence, only holders of employment under the Govern¬ 
ment are disqualified by the present sub-clause.” 

This view is also fortified by the observation of the Supreme Court in Ravanna Subanna 
v. G. S. Kaggeerappa (A.I.R. 1954 S.C. 653) that the plain meaning of the expression 'office 
of profit under the Government seems to be that an office must be held under Government 
to which any pay, salary, emoluments or allowance is attached. 

52. Thus, an office or employment of profit Is an office or employment which has sub¬ 
sisting, permanent, substantive position, which has an existence independent of person who 
filled it, which goes on and is filled In succession by successive holders. The important test, 
therefore, is whether there is a relationship of master and servant between the Government 
and the person concerned. Another important test to determine this question is whether the 
Government has the power to appoint and remove the person concerned. Applying these 
tests to the Managing Directors and Agents of the Ballarshali Timber Syndicate In relation 
to their contract with the Bombay Government, it cannot be said that they hold office of 
profit under the Bombay Government, 

53. The learned counsel of the petitioner, however, relied on Lain Sohan Lai v. Lala 
Binda Saran (Doabia's Indian Election Cases, Volume I, at page 19), before the First Election 
Petitions Commission, Lahore, in which the respondent, a member of a firm performing 
treasury work at certain Post Offices and receiving monthly payment for such work and also 
working as Chief Cashier and Paymaster on the establishment of the North Western Rail¬ 
way for a sum paid monthly, was held to be holding office of profit under the Government, 
though the actual work was carried on through the firm’s employees and Its members were 
free to do and they actually did other business. But, in that case, in view of the terms of 
the agreement it was found that the treasurers working under that agreement were subject 
to the direction and control of Government officer and were bound by the departmental, 
rules and regulations and were required to obey such orders as may be issued from time to 
time. It was in those circumstances that it was held that the position of those treasurers 
was very different from those of independent contractors who were not subject to the direc¬ 
tion and control of any Government officer and Were not bound by any departmental rules 
and regulations. That decision is not, therefore, applicable to the facts of the present case. 

54. In the instant case, the contract in question Is an ordinary commercial contract for 
supply of goods. Such a contractor, as observed in Md. Haksh v. Md, Abdul Haqi Khan 
fA.I.R. 1924 Allahabad 135), who receives remuneration for supply of the articles, cannot in 
accordance with the ordinary meaning of the word 'place' be said to hold a ‘place of profit'. 
As further observed therein, the proper meaning which should be described to the words 
"place of profit” is one which denotes position and employment in the sense of having a 
title attached to such employment and a definite standing and partaking of the nature and 
character of that of a master and servant. That was a case of a contractor for supply of 
kerosene oil in bulk to the Municipal Board, Allahabad, and it was held that he did not 
hold a 'place of profit' in the gift or disposal of the Municipal Board. 

55. For these reasons, it is clear that the Managing Directors and Agents of the Ballar- 
shah Timber Syndicate in relation to their contract for supply of goods to the Bombay 
Government or to the Central Government cannot be said to be holding 'office of profit' 
within the meaning of Article 102 of the Constitution of India. Therefore, the contention 
of the learned counsel of the petitioner cannot be accepted in this connection. 

&6. Issues nos. S (a) and (b).—These issues relates to the allegations contained in para 
3 (ii) of the election petition which were struck out according to my order dated 18th Sep 
tember 1957, as it was conceded by the petitioner’s counsel that the contents in the said 
para were irrelevant. These Issues, are, therefore, wrongly framed and do not arise for 
decision, 

57, Issues nos. 4(a) to 4(e) and 36(a) to 36 (d).—These issues relate to the allegations con¬ 
tained in paras (3) (iii) and (3) (xi) of the election petition respectively, In this connec¬ 
tion, according to the particulars supplied by the petitioner on 25th September 1957, the 
respondent had engaged Jaiwant, Secretary, Ballarshah Timber Syndicate, Sakharam Chllke, 
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Ramavatar and his wife, Surcshwar Prasad, etc., to collect ballot papers outside the booths 
of Ballarpur nos, 2 to 10. It is also stated therein that Sakharam Chilke, was respondent’s 
agent to whom Hukum alias Kukka Rajam had brought the ballot for sale, 

88 , So far as Mukund Jaiwant (AW-45) is concerned, he has stated in his evidence that 
on 25th February 1957, he was not working for Swami and was not purchasing ballot papers 
for him. He has also stated that on that day at about 4 p.m. there was annual general 
meeting of the Ballarshah Timber Syndicate and only once for the purpose of voting he 
moved out of the premises of the Ballarshah Timber Syndicate on that day. There is no 
reason to disbelieve this evidence. Similarly, Shrimati Sarlabai wife of Ramavatar, the 
daughter of the respondent, (R-W19, examined on commission!, lias stated that when pol¬ 
ling took place at Ballarshah, she was not at Chanda nor did she visit Ballarshah and it 
was false that she purchased any votes on the day of polling. On the day, according to her 
version, she was at Hyderabad where she had gone to attend the marriage of her uncle’s son. 
To the same effect is also, the evidence of the respondent himself (RW-18), Post-card, 
dated 5th February 1957, Ex. R-89, and telegram, dated 12th March 1957, Ex. R-90, addressed 
to the respondent by his brother, support their evidence in this respect. There is, there¬ 
fore, no reason to disbelieve their version and I find it reliable. 

89. So far as Sakharam Chilke, Ramavatar, pleader and Surcshwarprasad are concerned, 
they were summoned by the petitioner but they were given up. Similarly, Hukam alias 
Kukka Rajam was summoned and given up by the petitioner. 

60. The only witness on which the petitioner relies in this connection is Madhav Khuley 
(AW-4), who admittedly worked for the petitioner at Chanda and Ballarshah during the 
last general election. He is related to Jagdishrao Salway (AW-11, who is obviously interested 
in the petitioner and biased against the respondent. He is a resident of Nagpur but, as 
■tated by him, he went to Chanda on or about 21st January 1957 at the request of Jagdishrao 
Salway and was in charge of the election office for the petitioner and Kotpalliwar and was 
receiving salary of Rs. 100 per month from Kotpalliwar. According to him, on 25th February 
1957 he noticed 5 or 6 voters returning from the polling station at Neharu Primary School 
at Ballarshah and going to the nearby hotel instead of going home and he, therefore, sus¬ 
pected that they might be selling ballot papers. He then, as he says, orally informed about 
this incident to the polling officer of that polling station and the polling officer then said 
that he would watch what was going on and that polling officer then caught two voters tak¬ 
ing with them ballot papers and handed over those two persons to the police. He does 
not. howevar. remember the name of that hotel keeper although, as he says, he had made 
enquiry about it and had kept a note of it. Two persons, according to him, who wcTe 
present when he detected those persons in the hotel, arc known to him but he does not 
remember their names, In these circumstances, it is difficult to rely on his suspicion that the 
persons who went to the hotel from the polling station at Neharu Primary School might be 
selling ballot papers. 

61, Shrl Anwlkar (AW-10), however, stated in his evidence 2 (para 16) that a complaint 
was lodged by Khuley at Ballarshah at polling station no, 3 and it was forwarded direct 
to the Station Officer by the Presiding Officer. But in Lhe report of the Presiding Officer, 
Ballarpur polling station nos. 3 and 4, of which Ex. A-81 is a certified copy, it is mentioned 
that Khuley gave a complaint about bringing votes at the poll through rickshaw alas by the 
Congress party and his complaint was forwarded to the Station Officer for further action. 
There was. therefore, no written complaint by Khuley to the Presiding Officer as regards 
the allegations of collecting and purchasing of ballot papers by the persons said to have 
been employed by the respondent for that purpose. On the contrary, the document Ex, A 81 
shows that one Jaideo Arya, the respondent’s polling agent complained to the Presiding 
Officer that he suspected that one Kukka Rajam was taking away the ballot papers with 

S him. That document further shows that said Kukka Rajam's personal search was then 
ken and <tmc ballot paper was recovered from him and he was arrested and forwarded to 
e Station Officer, Ballarpur, for further action. That man, as the document Ex. A-88 
•hows, was subsequently convicted ami fined by a Magistrate Second Class, Chanda, under 
section 135 of the Act. 

62. In these circumstances, the respondent cannot be blamed for Kukka Rajam’s act of 
removing a ballot paper out of the polling-station. As a matter of fact, as has been ob¬ 
served in tjic reports of the Presiding Officers of polling station Ballarpur nos. 1, 3 and 4 
194 voters aL polling station Ballarpur no. 1, 69 voters in Irnoth no, 3 and 305 voters in 
booth no. 4 had returned their ballot papers, as they refused to cast their votes for any 
candidate for the House of the People. Similar reports were made by the Presiding Officers 
of some other polling stations at' Ballarpur (vide Exs. A-83 and A-84), Some of the voters 
appeared to have adopted this attitude in view of the direction Issued by Barrister Raiabhau 
Khobragadc (AW-I3), the President of the All India Scheduled Caste Federation, In the 
leaflets of die type of Ex, A-16 and Ex. A-17 to the effect that the voters belonging to the 
scheduled caste should not allow themselves to be influenced by the canvassing for anv 
candidate for the Parliament, as the Scheduled Caste Federation had not decided as to which 
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candidate should be supported. As stated by Barrister Rajabhau Khobragade (AW-1S), the 
_aira o£ the Schedule Caste Federation is to defeat the Congress and, therefore, he had no 
talk with the respondent or his workers in the matter of giving support of the Scheduled 
Caste Federation to the respondent's election. The respondent, therefore, cannot be held to 
be responsible for the action of some voters in refusing to vote for any candidate for the 
House of the People. 

63. Besides, the petitioner has not been able to examine a single person who could say 
that in his presence ballot papers were collected and purchased by the person? working for 
the respondent. It is, however, true that as shown in the document Ex. A-90, which is a 
certified copy of final result sheet, 114 votes from the ballot boxes of the respondent were 
rejected. But Lhat document docs not show the grounds of rejection of the ballot papers. 
The respondent has, however, filed copy of form 21 containing the record of rejected ballot 
papers from the respondent's ballot boxes, Ex. R-1S7. which shows that mosL of those ballot 
papers were rejected because they were found folded with another ballot paper. But this 
also happened in the case of ballot papers from the ballot boxes of the petitioner from 
which also 103 votes as shown in Ex. A-90 were rejected and as shown in Ex. R-136, most 
of them were rejected as they were found folded with another ballot paper. Thus, in this 
respect there is not much difference between the position of the petitioner and that of the 
respondent. 

64. In view of all these circumstances, the petitioner’s version which Madhav Khuley 
(AW-4) sought to support regarding collection and purchase of votes by the workers of the 
respondent appears to be preposterous and cannot be believed. This inference receives 
support also from the fact that Ganpat (AW-6) who, as stated by him, was present at Ballar- 
sliah on 25th February 1957 does not say anything in this matter. 

65. Coming now to the question of folded ballot papers, according to Jagadish Salway 
(AWT) in some of the ballot boxes 2 to 5 ballot papers used Ln be found together in folds. 

Similarly, Manohar Kotpalliwar (AW-41) has stated thaL he noticed that from the boxes of 
the respondent several ballot papers folded together were found and it was brought to the 
notice of Shri Anwikar and to the same effect is the evidence of Tekam (AW-42) and 
Vishwcshwarrao (AW-43). In this respect Shri Anwikar (AW-10) has stated that at the Lime 
of the counting of ballot papers in Congress boxes, several ballot papers folded together were 
found and 83 of them as had common angle of fold and which appeared to be folded to¬ 
gether were rejected. But he has also stated that on the ground of folds, 49 ballot papers 

of the petitioner were also rejected. No distinction can, therefore, be made in this respect 
between the petitioner and the respondent. 

66 . Moreover, as stated by R, P, Tekam (AW-42), there was no wrlLten complaint made 

about the ballot papers found ln folds, even after the Returning Officer began to Ignore ob¬ 

jections regarding tne folded ballot papers. In any case, ballot papers found in folds, as 
explained by Shri Anwikar (AW-10), were rejected by the Returning Officer, presumably 
under sub-rule (2) (b) of Rule 57 of the Representation of the People (Conduct of Elections 
and Election Petitions) Rules, 1956, on the ground that they were spurious. According to the 
dictionary meaning, the word 'spurious' means ‘not genuine' or ‘fale’. The ballot papers 
found in folds could tiot be said to be false or not genuine, simply because they were found 
in folds. Bul even assuming that they were spurious, the material on record, which has 
been already discussed, does not indicate that the respondent was responsible directly or 
indirectly for putting in such ballot papers in bis ballot boxes. Thus, the petitioner has not 
been able to show in this respect that the respondent has contravened any provisions of the 
Act or Rules. In any case, as indicated above, ballot papers found in folds were rejected by 
the Returning Officer, presumably because it was thought that they were inserted illegally 
Into the ballot boxes, Consequently, by mere existence of such ballot papers m die ballot 
boxes of the respondent, any corrupt practice or any Illegality is not proved against the 
respendent, liis worker or any other known person and in any rase it has no material effeiA 
on the respondent's election. 


67- Issues nos. 5(a) and (6).—These issues relate to the allegations contained ip para. 
(3) (iv) of the election petition. The petitioner’s version, as stated therein, is that on 24th 
February 1957, the respondent promised to give Rs. 300 as donation for construction of a 
school building at Mariora with a view to Induce the voters in that locality to vote in his 
favour. Tn this respect, the petitioner was directed on 18th September 1957 to give the 
name of the person or persons to whom the respondent promised to give Rs. 300 as dona¬ 
tion. Thereafter, on 25th September 1957, in his statement of particulars, the petitioner 
stated in this respect that the respondent had promised to donate Rs, 300 in the public 
meeting held by him at Manora on 24th February 1957 at about 4 p.m. and the promise 
was given to the Chairman, School Committee and TJdhav Fakira Gedam, D ash rath Pochu 
Kowey, Ratansing Lalji, Zunke, etc., were present at that meeting. 

68 . Of these persons who were said to have been present at the said public meeting of 
Manora, the petitioner examined only Daxharath (AW-3). So far as Dasharath’s evidence is 
cconcemed, it is pertinent to note that while according to the particulars given by the 
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petitioner, the promise of donation of Rs. 300 was given by the respondent to the Chairman 
of the School Committee, he has stated in his evidence that the Gram Panchayat member* 
made a demand in the Patil’s wiula that a candidate of a party which would donate Rs. 300 
for the construction of the school building would he supported by the village people and 
thereupon Lite respondent promised to pay them the sum they had demanded. It is rather 
difficult to believe that the respondent would make such a promise so openly. 

69. Moreover, according to Dash rath (AW-8) on 24th February 1957 in the enening 
Bliagwantrtio and Tekam had come to Manora when Shri Swami visited it. But admittedly 
he had not Informed tliain at Manor a about the incident of the alleged promise of Rs. 300 
given by the respondent to Lhe members of the Gram Panchayat. If the alleged inr blent 
were true, he would have certainly told Bhagwantrao and Tekam about it and the iact 
that he did not do so goes a long way to show that the alleged incident is in all probability 
untrue. His explanation in this respect that about 2 or 4 days after the polling at Manora, 
he informed about the incident to Bhagwantrao and Tekam at Chanda at their houses, is, 
evidently worthless and appears to be got-up and cannot he believed. 

7U. Besides, as admitted by him, he did not inform the polling officer regarding the offer 
of Rs. 300 by Shri Swami on 24th February 1957 to the members of the Gram Panchayat. 
None of the persons who was said to have made a demand to the respondent was examined 
by the petitioner and Dasharath (AW-3) does not know, as admitted by him, the names of 
the persons who were presenL at that time. In these circumstances, the evidence of Dasharath 
(AW-3) appears Lo have been invented simply for the purpose of supporting Lhe election 
petition. This witness at one stage admitted during the cross-examination that he canvassed 
for the petitioner at Manora. He thus appears to be a got-up and interested witness and 
his evidence on a serious charge like bribery in question does not at all carry conviction. 

71. This evidence, therefore, adduced liy Lhe petitioner is not required to be rebutted. 
However, In his evidence, the respondent Shri Swami (RW 18) has denied that he promised 
at Manora on 24th February 1957 any donation to any person or to school or Lliat anybody 
demanded any donation to him. But he admitted that on 24th February 1957 he had been 
to Manora. However, only from that fact an inference cannot he drawn against him on the 
question of the alleged promise, His evidence also receives support from his witnesses Nikanth- 
rao Diwanji (RW 4), Anandrao Gawande (RW-9) and Raghunath (RW-16), who is the 
Sarpanch of the Manora Gram Panchayat and also the President of the School Committee, 
Manora. In the face of the evidence of these persons and especially of Ragunath (RW-16), 
the evidence of Dasharath (AW-3) cannot he accepted at all. Thus, the petitioner has 
failed to drove his case or even to raise any suspicion against the respondent regarding the 
alleged promise of donation toi tonsiluclion of the school building at Manora. 

72. tout No. 6.—This issue relates to the allegations contained In para (3) (v) of the 
election petition in which it is stated that one Anandrao Gawande who was canvasser for the 
respondent distributed liquor to the votors in the afternoon of 25th February 1957, the day 
of polling. In this connection, the petitioner was directed to give the place and the time 
where Anandrao Gawande distributed liquor to the voters. Thereafter the petitioner stated 
in his statement of particulars dated 25th September 1957 that Anandrao Gawande dis¬ 
tributed liquor to the voters at Manora on 25th February 1957 between 12 noon Lo 2 p.m. In 
support of these allegations the petitioner has examined Dasharath (AW-3) alone. According 
to Dasharath's version in this respecL, on the morning of 25th February 1957 some village 
people were found drunk and they were shouting that the people should put their votes in 
the box carrying symbol of bullocks with yoke on and they were also shouting as “Tirkamatha 
Murda Bad". As he furLher states, he personally saw Anandrao. Gawande and Gawal Panchi 
supplying liquor to Lliosc persons who were Baru Paika Dhobi and Kawadu Kanliu Saotcli. 

73. This witness, however, stated in his cross-examination that although he had informed 
about the incident to the petitioner’s polling agents Marotrao Baddalwar and BuTan Atram, 
he did not make any written report to the polling officer about it. But he says Lhat he had 
made a report about the incident to the head-consLable and that liead-constablc had taken 
those people to task. That head-constable has not been examined by the petitioner. He, 
however, further stated that wliat he had reported to the polling officer was not that Congress. 
workers gave some liquor to people hut it wax thaL some persons were in a drunken condition 
and were shouting for the box of bullocks and this incident happened at about 7.30 a.m, on 
25th February 1957. Thus, this statement negatives his own version and the petitioner’s 
case that the two workers of the respondent had given liquor to some persons In the afternoon 
of 25th February 1957. In these circumstances, the evidence of this witness, who is evidently 
interested in the petitioner, is not worthy of belief and cannot be accepted, especially because 
it docs not receive corroboration from any disinterested and independent person. 

74. Moreover, as stated by Shri Anwlkar (AW-10) there were no complaints al Manora 
polling station againsL Congress candidates. The three documents, Ex. R-115, a copy of the 
report of the Presiding Officer, Manora, to the Returning Officer, Ex. R-11G, a copy of com- 
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plaint of Gadu Kolate, and Ex, R-117, a copy of the report of one Ralaji Ramaji Madavi, 
show that no complaint was made to the polling officer, Manora, regarding the incident in 
question. The evidence of Dasharath (AW-3) adduced by the petitioner does not, therefore, 
require any rebuttal. 

75. But assuming that that it is required to be rebutted, the respondent has adduced 
sufficient and satisfactory evidence of rebuttal in this respect. There is the evidence of 
Anandrao (AW-9), who has stated that he or Gawal Panclii did not give liquor to any 
person at Manora and none was found in a drunken condition. Similarly, Ragunath (RVV 16), 
the Sarpanch of the Manora Gram Panchayat, has stated that no liquor was supplied at 
Manora to any man on the night previous to the polling day or on the polling day. Raghu- 
nath is a disinterested and independent witness, because it appears that he did not work for 
any candidate during the last general election. His evidence is, therefore. Worthy of reliance 
and must be accepted. Thus, the petitioner has failed to proved that Anandrao Gawande, 
canvasser for the respondent, distributed liquor to the voters on 25th February 1957 at 
Manora, 

76. Issues Nos. 7 (a) and (b ).—These issues relate to para (3) (vi) of the election petition. 

Petitioner's version in this connection is that at Gondipri one Tulsiram s/o Bhadu Mcshram 
Goud, said to be one of the active workers of the petitioner, was beaten by Congress workers 
on 25th February 1957. In this connection it Is pertinent to note that though said Tulsiram 
was cited as a witness by the petitioner, he was not examined. Instead, the petitioner 

examined Bhagwatishah (AW-21), who admittedly worked for the petitioner in the laNt 

general election campaign. His version is that while he was at Gone! Pipri on 25th February 
1957 and was working as polling agent for the petitioner, one Kisan complained to him on 
that day at the polling station that one Saokar, whose name he did not remember, had 
beaten Tulsiram Bhadu, one of the petitioner's workers, out of the polling station One 
Krishnarao (AW-7), a pan shop-keeper of Gondipri, does not support the version of Bhagwan- 
shah (AW-21). There is also no mention of the complaint regarding any such incident in 
the reports of the Presiding Officers of polling stations Nos. 32 and 33 of Gondplpri (vide 
Exs. R-I12 and R-113). The version of Bhagwanshah (AW-21), therefore, that he orally 
complained about the complaint in question to the Presiding Officer is evidently unreliable. 

77. In any case, his evidence is hearsay and It is Inadmissible. He has stated in his cross- 

examination (para 7) that he did not himself see that beating and did not make a report to 
the police regarding that occurrence, although there were 6 or 7 police officers present at 
Gondplpri on that day. In these circumstances, his uncorroborated and interested version is 

unworthy of belief and 1 find that the petitioner has failed to prove that Tulsiram was his 

polling agent and that he was beaten Congress workers on 25tlj February 1957. 

78. Issue No. 8—This issue relates to the allegations in para (3) (vii) of the election petition 
in which it is alleged that two rickshas Nos, 54 and 59 belonging to Chimurkar of Chanda 
and respondent's tar were used for carrying voters to the polling station on 25th February 
1957 at Ballarpur. The only evidence adduced by the petitioner in this respect is of Madhav 
Kliuley (AW-4), whose evidence has been already discussed on another point. He is 
evidently highly interested witness, According to his version, on 25th February 1957 at 
Ballafshah while he was returlning from the side of the Paper Mills towards the city, he 
found two rickshas carrying four women, two men and one boy to the polling station near 
the railway bridge Inside the city. As he says, he asked the ricksha plyers as to where those 
persons were being taken and they told him that they were being taken to the polling booths 
and he than warned them that it was against law but they said that they were doing it at 
the Instance of their master Chimurkar. As he further stated, another ricksha plyer also 
told him that the respondent had directed Chimurkar to do so. To this part of the evidence 
regarding respondents direction to Chimurkar, the respondent’s learned counsel raised a)* 
objection that It was inadmissible. This objection Is sound, because that ricksha plyer has 
not been examined by the petitioner. 

79. Madhav Khuley further stated that he warned those ricksha plyers to leave those 
persons and not to take them to the polling station in Tickshas but they refused to do so and 
then he went to the nearby police station and made a report there. But no such police 
report has been called and placed by the petitioner on record. It is also significant that 
although, as stated by this witness he had noted the names of those ricksha plyers, he did 
not remmeber their names at the time of giving evidence. He had even noted, as stated by 
him, on a piece of paper the names of persons who w^re being carried in those rickshas and 
he had given that paper to the petitioner's election office, but he docs not remember their 
names. He does not even remember the name of one person who w r as accompanying him at 
that time although he had kept a not of that person. These circumstances create great sus¬ 
picion regarding the veracity of his version, 

80. It is, however, true that in the report of the Presiding Officer, Ballarpur, polling 
stations Nos. 3 and 4, of which Ex. A-81 is a certified copy, it is mentioned that one Khuley 
gave one complaint about bringing voters at the poll through rickshawalas by the Congress 
party and his complaint was forwarded to the Station Officer for further action. But simply 
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•because he had made such a report his version cannot be believed. No other witness is 
examined by the petitioner to corrobratc the evidence o£ Madhav Khuley and it is found in 
the cross-examination of Manohar Kotpalliwar (para 16) (AW-41) that he had obtained 
■cycles of Chimurkar on hire for propaganda work. It is, therefore, possible that in two of 
those rickshas some of his workers or voters were being taken on the polling day, but Madhav 
Khulcy made a report against the Congress party in order to shield his master Manohar 
Kotpalliwar. Moreover, Kishanrao Madhorao and Dada Sliadangule of Rallarshah, though 
summoned by the petitioner, were not examined by him. In these circumstances, it is 
■extremely risky to rely on the uncorroborated and interested evidence of man like Madhav 
Khuley (AW-4). 

81. The respondent has also adduced on this point some negative evidence in rebuttal. 

Shri S. H. Hhalerau (RW-3), Pleader of Chanda, has stated that on 25th February 1957 which 
was polling day at Rallarshah, he was there from at about 8 or 9 am. to abouL 9 p.m. and 

he was supervising the polling on behalf of the Praja Socialist Party. But, as he says, he did 

not see on that day any ricksha or any voters being taken in rickshas at the polling station 

and he did not iqccive any such complaints. In view of his evidence which appears to be 

reliable and in view of the < ircumstanccs already examined, the evidence of Madhav Khuley 
(AW-4) cannot be accepted. 

82. Moreover, on behalf of the petitioner, no witness was examined to support the allega¬ 
tion that respondent’s car was used for carrying voters to the polling station on 25th February 
1957 at Ballarpur. The respondent (RW-18) himself has stated in para 3 of his evidence that 
on the day of polling at Rallarshah, his car was not there at all and it was not used for 
conveying I any voters to the polling stations. He has also stated that he did not engage any 
Ticksha tor conveying any voters at Ballarshah. Ilis evidence in this connection remains 
uncontrovfcrtcd and there Is no reason why he should not be believed, especially when the 
evidence of Madhav Khuley (AW-4) has been found to be highly interested, suspicious and 
unworthy of any credit. I therefore, find that the petitioner has failed to prove that two 
rickshas Nos. 54 and 59 belonging to Chimurkar of Chanda and respondent’s car were used 
for carrying voters to any polling station on 25th February at Ballarpur which is also called 
Ballarshah. 

83. Issues Nos. 9(a), (b) and (c ).—These issues relate to the allegations made in para 
(S)(Ix) of the election petition. The petitioner's case in this respect is that on 21st February 
1957 at Sangola, the three police olficcrs of Siraj police station abused Paikan Chintu Kunbi 
and Maroti Warpalkar in filthy words and beat them and tied their hands and took them 
to Siraj police station where they were released on condition that they would not canvass and 
work agaihst congress candidates, In this connection it is pertinent that said Paikan and 
Maroti though summoned at the instance of the petitioner wctc not examined. The petitioner 
has, however, examined one Yadorao (AW-9), Pleader of Rajur-Manikgad. But he has not 
stated anything on this point. The petitioner has, therefore, failed to adduce any evidence 
in the matter and has thus failed to prove issues Nos. 9 (a), (b) and (c). 

84. Issues Nos. 10 (a) and (b ).—These issues relate to the allegations in para (3) (x) of the 
election petition in which it is alleged that on 23rd February 1957. Paikan and Maroti War- 
patkar along with Ramchandra Dharmaji Kunbi of Korpanna were beaten by the police 
officers between villages PiprI and Kosi when they were going for propaganda work to attend 
the polling booth on behalf of the petitioner and they were arrested and put in lock-up for 
nearly 8 hours at Siraj police station. In this connection, it is necessary to remember that 
Paikan and Maroti, who are the two of the three persons alleged to have been beaten, were 
not examined by the petitioner. Ramchandra (AW-17) was, however, examined. His story 
regarding beating by the police constables of himself, Maroti and Paiken cannot be believed 
in the absence of any corroboration. It does not also appear probable that he and his two 
other companions Maroti and Paikan were working for the petitioner during the last general 
election campaign. This is evident from the fact that according to him, one Mohammedan 
boy of Raiur told him to canvass for the petitioner about 4 days before the day of polling; 
but he does not know the name of the Mohammedan boy. 

85. It ik, howevpr, true that as stated by Shriram Jani (AW-18), Station Officer, Siraj 
Police-station, tolcl him, that Ramchandra, Maroti and Paikan were detained there for the 
offence of obstructing police officers and they were released on bail. Moreover, head cons¬ 
table Ramchandra Kondu (RW-2), who was working as head constable at Siraj police-station 
at the relevant time, has stated that he had arrested Paikan, Maroti and Ramchandra alias 
Ramu Koley for an olfencc under section 353 of the Indian Penal Code. He receives support 
in this respect from the documents, Exs. R-134 and R-1S5. In the latter of these two 
documents, which is a copy of the first information report, it is mentioned that Maroti and 
others were accused of an olfence under section 353 of the Indian Penal Code. The version of 
Ramchandra (AW-17) does not, therefore, carry conviction and consequently the document 
Ex. A-19, which is a copy of the order whereby Ramchandra’s complaint against Sayad Sadik 
Ali and others under sections 323, 342 and 171 (f) of the Indian Penal Code was dismissed 
for want of sanction for prosecution under section 196 of the Code of Criminal Procedure, 
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does not prove anything as regards the probability or veracity of Ramchandra’s version. 
Thus, the petitioner has failed to prove that Ramchandra, Paikan and Maroti were hi* 
canvassers and that they were beaten by the police officers while they were going for propa¬ 
ganda work and to attend the polling booth on behalf of the petitioner. 

86 . Issues Nos. 11 (a) and (c ).—These issues relate to para (3) (xii) of the clecLion petition 
in which it is alleged that in thickly populated areas where tribals arc in majority such as 
in villages coming under serial No. 52, Cliichpalli, serial No. 53, Gondsawari etc., canvassers 
of respondent, namely, Anandrao Gawande, Ghtlkc etc, made a propaganda that the petitioner 
did not belong to Gond tribe, “Shah" stood for Mohomedan and, therefore, they told the 
voters not to be misguided by the name "Shah” and this happened during Lhe last week of 
February 1957. Thereafter, the petitioner in his statement of particulars dated 10th September 
1957 stated that he said propaganda was made by Anandrao Gawande and Sakhaiam Chilke 
between.26th February 1957 and 1st March 1957 at villages llorda, Gondsawari, Pimpalkhut, 
Chlchpaili, Zhantachowki, Waigaon, Nimabala, Walni, Zari, PeLh, Ilaldi, Chiroli etc. It 
is also necessary to remember that in answer to Interrogatories Nos, 3 and 4, the reply of 
the petitioner was that among the Gond Zamindars of Gadchiroli tahsll and the Gond Raja 
family of Chanda, the names of some of the male include Lhe suffix “Shah" and the names 
of the several of the Raj Gonds end with the suffix "Shah”. 

87. Coming now to the evidence on the point, Bliagwatiprasad (AW-2), who belongs to 

Praia Socilalst Party and who admittedly moved in the constituency for supporting the 
petitioner and also the members of his party who were the candidates for the assembly scats, 
states that he was informed by some people that they were told that the petitioner was a 

Musalman. He did not, however, state the name of the persons who informed him about 

the said propaganda. But, according to him, he told those people that the petitioner was a 

member of the Praja Socialist Party for a long time and that he knew that he was not a 

Musalman but a Gond. He also stated in his evidence that when he came to Pombhurna 2 
or 4 days before the day of polling at Chanda, Madhorao Dcotale of Pombhurna, a member 
of Janapada, told him that Wasckar and other Congress workers made a propaganda that the 
petitioner was a Musalman. But Madhorao Deotale though summoned, was not examined by 
the petitioner. The evidence of Bhagwatiprasad (AW-2), therefore, remains hearsay and It 
has no value. 

88 . Another witness on this point is Jagadish Salwey (AW-1), who was admittedly work¬ 
ing for the petitioner, But, according to him he has not heard in his election tour in the 
constituency anybody canvassing that the petitioner is a Mohomedan and not a Gond and 
he used to tell the people that the petitioner was a Gond by caste. Thus, this evidence given 
by him negatives the petitioner's case. 

89. Jagdish Salwey (AW-1) further stated in his evidence (para 4) that on 10th March 
1957 in a public meeting at Chamorshi Shri Kannamwar told the people that it was a ques¬ 
tion whether the petitioner was a Gond. But Shri Kannamwar (RW-20, examined on 
commission), now Health Minister of the Bombay State, stated in his evidence that he did 
not say at the public meetings at Kurkheda and Chamorshi that pubic must verify whether 
Lai Sham Shah was a Gond or Muslim. He further says that he knew that the petitioner 
was a Gond. This evidence cannot be disbelieved in the circumstances of the case. In this 
connection, it is significant that the name of Shri Kannamwar was not mentioned either In 
the election petition or in the statement fo particulars as one of those who made this kind of 
propaganda, The evidence of Jagadishrao Salway (AW-1) in this respect is, therefore, un¬ 
worthy of belief. 

90. Another witness who has deposed in this repsect is Ganpat (AW-6) of Chanda. 
According to him, at Chlchpaili and Gondsawari on 26th February 1957, be found Anandrad 
Gawande and Sakharam Chilke in a jeep car with a loud speaker and there they told the 
people on the loud-speaker that the petitioner was a Musalman and, therefore, they should 
not vote for him and If they elected him, there would be anoLher Pakisthan. He also stated 
that aftei they left the place, he told the people on the loud-speaker on behalf of Kotpalliwar 
and the petitioner that the petitioner wax an Adiuiasi and he further added that the people 
were not prepared to believe that the petitioner was an Adiwasi and they said that It would 
be better If he visited those places. This witness admittedly canvassed for the petitioner, 
Vishweaharrao, Wikey and Kotpalliwar. On this ground alone, his evidence is unrealiable 
Besides he could not say the name of any person out of those who listened to the speeches 
of Chilke and Anandrao Gawande. His evidence does not, therefore, carry any conviction. 

91 On this point the petitioner has also examined W. L, Kedari (AW-30) of Cbichpalli, 
Tulsiram (AW-31) of Chanta-Chowki, Nagorao (AW-SS) of Pimpalkhuta, Dhadu (AW-34) of 
Hard! and Manohar Kotpalliwar (AW-41) of Chanda. So far as W. L. Kedari (AW-30) and 
Manohar Kotpalliwar (AW-41) are concerned, they are highly interested in the petitioner. 
W L Kedari is, as admitted by him, the Honorary Secretary of the Adiwasi Kalyan Karyalaya, 
Chlchpaili opened by Shri Vishweahwanao. Thus, his interest in the petitioner, who is 
admittedly the President of the Adiwasi Sava Mandal, is obvious. Besides, he could not say 
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the name* of even S or 4 persons whom Chilke and his companion addressed at Chichpalli, 
although he is a resident ol Chichpalli. His evidence is, therefore, most unconvincing and 
interested and It is unworthy ol any credence. Similarly, the evidence of Shri Manohar 
Kotpalliwar, who admittedly worked for the petitioner, cannot be believed in the absence of 
any independent corroboration. 

92. So far as the evidence of Tulsiram (AW-51) is concerned, he stated that Yadoshah of 
Chanda used to come to his village and tell the people that the petitioner was his brother-in- 
law and he made such a propaganda a month and a half hefore the election and similar 
propaganda was also made by Shri Vishweshwarrao of Aheri. Thus, it appears from his 
evidence that Lite petitioner was well-known in that tract and this is confirmed by this witness, 
when he stated that in the last election the people of his village voted for the petitioner as 
against the Congress because the petitioner was their Maharaj. Consequently, the evidence of 
this witness appears to be interested and got-up. 

93. Similarly, the evidence of Nagorao (AW-33) and Dhadu (AW-34) appears to be 
unconvincing. According to the version of these two witnesses, what lie heard on the loud¬ 
speaker at a Monday market at Chichpalli 4 or 5 days before the polling, was that people, 
should vote for Congress candidate and the petitioner did not belong to their ca.sLe. Accord¬ 
ing to both these witnesses, they knew that the petitioner was of their caste because, as stated 
by them, Yadoshah Maharaj, who is Raj Gond and who is their leader, was telling the people 
for about a month before the election that the petitioner was his brother-in-law from 
Panabaras. It is, therefore, unlikely and unnatural that the Congress workers would make 
the alleged propaganda in question. The evidence of these witness, therefore, appears to, 
be interested and invented and does not carry conviction. 

94. This inference receives support from the fact that Zitru (AW-S5) of Zari, Rama. 
(AW-36) of Zaripeth, Goma (AW-37) of Lohara and Kesheo (AW-38) of Waigaon, though 
they were called to depose on the point in question, did not state anything regarding the 
alleged propaganda. On the contrary, ZitTU and Goma stated that what they heard on 
the loud-speaker was that they should vote for the Congress candidate and they did not 
hear anything about the petitioner. The other two witnesses, namely, Rama and Kesheo, 
stated that they did not know what those people were talking 011 the loud-speaker. The 
respondent has also adduced rebutting evidence in this respect and Anandrao Gawande 
(RW-9) has denied that he made any such propaganda. In view of the evidence of these 
persons, it appears that the version of the petitioner regarding the alleged propaganda by 
the Congress workers to the effect that he was a Mussalman and not a Gond. appears to be. 
concocted in view of the fact that his name ends with the suffix "Shah”, 

95. In any case, even if there was any such propaganda, its effect was wiped out by the 
contrary propaganda made on behalf of the petitioner. In Lhis connection, it is well to re¬ 
member that in the leaflet Ex, A-59, Raje Yado Shah has stated that Lhe petitioner is his 
brother-in-law. In the leaflet Ex. A-62, Manohar Kotpalliwar has stated that the petitioner 
is the President of the Adiwasi Seva Mandal. Similarly, Shri Vishweshwarrao has stated in 
the leaflet Ex. A-ti3 that the petitioner is his cousin (Ate Bhau) and there is a statement to, 
the same effect in the posters Ex, A-64 to Ex. A-69. In view of this counter propaganda, 
even if it is assumed that the Congress workers made the propaganda in question regarding 
the caste of Lhe petitioner, ii was not reasonably calculated to prejudice the petitioner’s 
prospects in election, In any case, there is nothing on record to indicate that die respondent 
had authorised his workers to make such a propaganda. It must, therefore, be held that 
any such propaganda, even if made, was not made with the consent of die respondent or 
his election agent and thereby the result of the election was not materially aitected. 

96. Issue No. 11 (b ).—'This issue refers to the latter part of para (3) (xii) of the election 
petition in which it is alleged that the supporters of the respondent also misrepresented and 
told the tribal women voters that there was no polling for women on 6th March 1957 and 
that the; polling would be on the next day and tills happened at the polling stations, Chich¬ 
palli, Gondsawari, etc. No evidence is adduced by the petitioner on this point and the peti¬ 
tioner's own witness Bhagwatiprasad (AW-2) has stated that no women complained to him 
that she did not know as to on what day she was required to go to the polling station to. 
vote. This issue, therefore, remains unproved. 

97. Issues Nos. 12 (a) and (6).—These issues refer to para (3) (xiii) of llie election petition 
in which it is alleged that the respondent agreed to the terms of the Scheduled Caste Federa¬ 
tion and satisfied their demand of Rs. 25,000 and Barrister Rajabhau Khobragade and other 
leaders of the Scheduled Caste Federation requested the Scheduled Caste voters and induced 
them to vote for respondent. It is further alleged therein that the respondent also congra¬ 
tulated Barrister Khobragade on 23rd March 1957 lor the latter’s assistance to the former 
in furthering the prospects of his election and thus the respondent corruptly made payment 
and promises to die Scheduled Caste Federation and induced die members thereof to vote 
for him. In this connection, it is stated in para 6 of the statement of particulars dated 25th 
September 1957 that Shri Rajabhau Khobragade demanded Rs. 25,000 from Manohar Kot¬ 
palliwar and the petitioner at Chanda at Aheri bungalow on 4th February 1957 and there- 
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after the respondent agreed to the terms o£ the Scheduled Caste Federation and satisfied 
their demand on 7th February 1957 at Chanda at Khobragade’s residence at 7 p.m. It is 
also stated therein that Rs. 8,000 were paid by Shri V. N. Swami to Shri Rajabhau Khobra- 
gade in the presence of Laxmanrao Khobragade, Madho Jairam Moon and Gopal Babu 
Niranjane on 7th February 1957 at Khobragade’s residence at Chanda at about 7 p.m. 

98. In Lhis connection it is first necessary to refer to the evidence of Manohar Kotpalliwar 
(AW-41). According to his evidence, on 4th February 1957 he, Vishweshwarrao and the 
petitioner requested Barrister Khobragade at the Aheri bungalow at Chanda that the 
Scheduled Caste Federation should help their independent group and Barrister Khobragade 
agreed to help them on two conditions, the first condition being that he demanded 
Rs. 25,000 from them and the second condition was that they should withdraw their candi¬ 
dates from Chanda and Rajura, that is to say, he and Yadorao Dhote should withdraw 
and they should support the Scheduled Caste Federation candidates. They were not, how¬ 
ever, as stated by him, prepared to pay him Rs. 25,000 and, therefore, their negotiations with 
Khobragade failed on that day. 

99. But, as further stated by this witness, he again started the negotiations with Khobra¬ 
gade and on the night of 21st February 1957 he and Laxmanrao Rcgundwar went to Nagpur 
on receiving a phone message of Bacchrajji Vyas and then along with him they went to 
Bhandara and met Shri Khobragade at Lakhni and then they returned to Nagpur along 
with Barrister Khobragade and there the same talk took place which he had with Barrister 
Khobragade at Chanda; but in that talk Barrister Khobragade pressed for demand of money. 
As he further says, Barrister Khobragade then gave him a letter addressed to his father of 
which Ex. A-18 and Ex. A-18-A is a photograph taken by him, He also slaLed that he 
personally delivered at Bhaskarwar's place that letter to Barrister Khobragadc’s father Dewaji 
khobragade (AW-14), who told him that until the demand for money was satisfied, no help 
was possible. It is, therefore, clear from his evidence that negotiations between him anjl 
Barrister Khobragade finally broke on 22nd or 23rd February 1957 anil to the same effect 
is also the evidence of Barrister Bhaurao alias Rajabhau Khobragade (AW-13), who ad¬ 
mitted on seeing the photograph Ex. A-18 that he might have written a letter of such 
contents to his father. 

100. It is thus clear that till 22nd February 1957, Barrister Khobragade was negotiating 
with Manohar Kotpalliwar for rendering help to him, It was not, therefore, possible for 
him to negotiate with the respondent on 7th February 1957 for rendering him help of the 
Scheduled Caste Federation for his election, as alleged by the petitioner in his statement of 
particulars dated 25th September 1957, If before 22nd February 1957, as alleged by the 
petitioner, there was settlement between Barrister Khobragade and the respondent, Barrister 
khobragade would have totally refused to negotiate with Manohar Kotpalliwar on 22nd 
February 1957 dnd would not have given him a letter, as he did, addressed to his father, of 
which photograph Exs. A 18 and A-18-A is filed on record. Thus, the evidence of Manohar 
Kotpalliwar (AW-41) and Barrister Khobragade (AW-1S) shows the Improbability of the 
version of the petitioner as regard the alleged settlement between the respondent 
and Barrister Khobragade on 7th February 1957. In this connection it is necessary to note 
at this stage that according to Barrister Khobragade’s father Dewaji Khobragade (AW-14) 
he did not get any letter containing the contents of the photograph Ex, A-18 from his son 
and, therefore, he could not produce it although he was summoned to produce it. It is, 
therefore, possible that Manohar Kotpalliwar might have suppressed that letter. 

101. It is, however, true that according to Manohar Kotpalliwar (AW-41), one Khobra¬ 

gade of Gilgaon showed him the letter of one Shrihari Khobragade, the brother of Banister 
Khobragade, and Ex. A-11 is the photograph of that letter which he himself took and 
then he returned Che original letter to that khobragade after taking its photograph. Shrihari 
Khobragade (AW-15), however, says that he does not remember if he had written any letter 
of the contents qf the photograph Ex, A ll to Chokha Ramtake and Pundlik Khobragade 
jointly and Chokha Ramtake (AW-8) and Pundlik Khobragade (AW-16) stated that they 
did not receive a letter of those contents. But assuming that these two witnesses are not 
telling the truth and the version of Manohar Kotpalliwar in that respect is correct, contents 
of that letter only show that the petitioner has deceived the Scheduled Caste Federation 
and he should not, therefore, be supported and that Congress also should not be supported 
Consequently, the petitioner’s case regarding the settlement between the respondent and 
Barrister Khobragade does not receive any support from that letter and on the contrary 
it is negatived by it, 1 

102. Barrister Khnbiagade himself (AW-I3) clearly stated that he on behalf of the Scheduled 
Caste Federation did not negotiate with the Congress candidates, presumably the respondent, 
for supporting him in his election and he had no talk even with any congress worker regard¬ 
ing the support of the Scheduled Caste Federation for the election of the respondent. As 
further stated by him, in fact there could noL be any talk between the members of the Con¬ 
gress party, and the members of the Scheduled Caste Federation, because their aim was to 
defeat the Congress. There is thus nothing on record to indicate that there was settlement 
between the respondent and Barrister Khobragade for rendering help of the Scheduled Caste 
Federation In the election of the respondent and on the contrary the probabilities and the 
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surrounding circumstances indicate otherwise. This inference further receives support from 
the fact that there is evidence on record to show that on 7th February, 1957, the respondent 
was not at Chanda but he was on that day in Rajura lahsil at Warud, Cliandur ana Kodsi, 
In support of this fact, besides the evidence of respondent Shri Swami (RW-I8), there is also 
the evidence of Shri Shankarrao Deshmukh (RW-1), pleader of Rajur, Nilkanthrao Diwanji 
(RW-4) and Shri Kannamwar (RW-20), examined on commission). There is no reason to 
disbelieve their evidence in this respect. 

103. Their version receives support even from Jagadishrao Salway (AWT. para 13). Even 
the copy of the programme of Shri Kannamwar and respondent Shri Swami in Rajur tahsil 
(Ex. A-71, corresponding to Ex, R-86) is filed by the petitioner and it shows that public meet¬ 
ings and meetings of the congress workers were to be addressed by them at Rajura, Warud 
and other places mentioned In them from 6th February, 1957, to flth February, 1957. Thus, 
in view of all this evidence regarding the absence of the respondent from Chanda on 7th 
February 1957, the story set up by the petitioner regarding the settlement between Barrister 
Khobragade and the respondent on that day cannot be believed and it evidently appears to 
have been invented simply for the purposes of propping up the election petition. 

104. This information which is found to be false was supplied to the petitioner by his 
agent R. P. Tekam (AW-42), who stated that he had informed the petitioner regarding the 
payment of Rs, 8,000 by Shri Swami for procuring Harijan votes. In this connection, it is 
also significant to note that according to the petitioner's election agent Vishweshwarrao 
(AW-43), he had received the information between 29 l1i January, 1957 and 4th February, 
1957 regarding the pact between the respondent and the Scheduled Caste Federation and yet 
he did not so far disclose to anybody the name of the man from whom he got that informa¬ 
tion. It was in fact impossible for him to get that information when according to the 
petitioner's case the fact of settlement between Barrister Khobragade and the respondent 
took place on 7th February, 1957. 

105. This inference also receives support from the fact that the three persons, namely, 
Laxmanrao Khobragade, Madlio Jairam Moon and Gopal Niranjanc, who were said to have 
been present at the time of the payment of Rs. 8,000 by the respondent to Barrister Rajabhau 
Khobragade on 7th February, 19f>7 at 7 i>.m. at the latter’s residence, though summoned, 
were not examined by the petitioner. The obvious inference from this fact, is that they were 
not prepared to support the allegations of the petitioner in this respect. T hese persons, as 
it appears from the documents Ex. R-64 and Ex. R-82-B to Ex. R, 82-F were seccders from 
the Scheduled Caste Federation and were making a propaganda against Khemdeo Rangari, a 
candidate of Lhe Scheduled Caste Federation.! 

106. In this connection, it is also well to remember that as stated by Barrister Khobragade 
fAW-13,Tpara 10), although the Scheduled Caste Federation had declined to support 
Kotpalliwar, Laxman Khobragade, Hiraroan and Madho Moon, Gopal Niraniane, Sam Master 
and others supported the petitioner and Manohar Kotpalliwar and disciplinary action was 
taken by the Scheduled Caste Federation against Laxmanrao Khobragade, Gopal Niranjanc and 
Moon. This fact also receives support from Upasrao (RW-11). In any case, ihosc three 
persons, namely, Laxmanrao Khobragade, Gopal Niranjanc and Madho Moon were against 
the Congress. This is also evident from the leaflet Ex. R-82-G Issued by I„ N. Khobragade 
and Hiraman Moon. They had also grudge against the members of the Scheduled Caste 
Federation who had expressed no confidence against them. If, therefore, they knew anything 
regarding the payment of any money by Shri Swami to Shri Khobragade, they would have 
certainly come forward to depose about it. Therefore, the fact that they were not prepared 
to support the petitioner in that matter, dearly shows that the petitioner's story In this 
respect is imaginary and invented for the purposes of the election petition. 

107. 'the learned counsel for the petitioner, however, emphasised in this connection the 
facts stated by Shri Swami (RW-18 para 70) that he Lhanked Khobragade after the election 
on his own behalf because he struck to some principles without succumbing to money and 
on behalf of Wasekar he thanked him for not withdrawing Khemdeo Rangari. The petitioner 
also relies on the caution given in the leaflets Exs. A-16 and AT7 issued by Shri Khobragade 
that the Scheduled Caste people should not allow themselves to be influenced by the canvas¬ 
sing of any candidate for the House of the People. But only from these facts, in the absence 
of any other surrounding circumstances, the inference cannot be drawn that there was pay¬ 
ment of money by the respondent to Shri Khobragade and settlement between them, as 
alleged by the petitioner. In this respect, as has been already explained, the probabilities 
and surrounding circumstances in the matter of the alleged case in question are against the 
petitioner. I, therefore, find that the petitioner has failed to prove Issues Nos. 12(a) and (b). 

108. Issues Nos, 13 (a), (b) and (c).—These Issues relate to para (3) (xiv) of the election 
petition and they refer to the petitioner's contention that the nomination paper of Shri 
Kannamwar, a candidate from Saoli Legislative constituency was improperly accepted by the 
Returning Officer and the election front of Shri Kannamwar and ttie respondent being joint, 
it created a sort of political influence upon the mind of electors and thus the electors who 
were made to vote for Shri Kannamwar also voted for the respondent and that has materially 
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affected the result of the election. Here, It must be noted that Shri Kantiamwar’s election U 
not called in question anil, therefore, the question whether Slnl Kannamwar's nomination 
paper was improperly accepted is irrelevant, so far as the question of the election of the 
respondent is concerned, Besides, during the cross-examination of Shri Kannamwar (RYV-20 
examined on commission), no attempt was made on behalf of the petitioner to show that hi* 
nomination paper was improperly accepted by the Returning Officer. Documents Exs. A-74 
and A-75 are the copies of nomination papers of Shri Kannamwar and Ex. A-76 is a copy of 
the order of the Returning Olficer, rejecting the objections and accepting the nomination 
paper of Shri Kannamwar tor Saoli Legislative Assembly Constituency. No other evidence 
was adduced by the petitioner to show that the acceptance of Shri Kannamwar's nomination 
paper was improper. It cannot, therefore, be said that the acceptance of Shri Kannamwar’* 
nomination paper has materially affected the result of the election. 


109. Similarly, as regards the political influence of Shri Kannamwar, who was a Minister 
of the Bombay State at the time of Lite election and is even now occupying that position, 
such an influence cannot be ruled out. because even being a Minister, he was entitled under 
the Constitution and the Act to contest the election. What is objectionable under tbe Act 
is undue influence and not legitimate political influence and, therefore, even assuming that 
the electors who voted for Shri Kannamwar also voted for the respondent, it cannot be said 
that thereby the result of the election concerning the respondent has been materially affected. 

110. Issues Nos. 14(a) and (b).—These issues relate to para (3) (xv) of the election petition. 
In this respect the petitioner stated in his statement of particulars dated 25th September, 
1957 and Shri Tadurwar on his own behalf and also 011 behalf of the respondent paid Rs. 600 
to the school committee at Kohregaon on 8th March, 1957. But none from Koliregaon or 
from any other place was cited or examined by the petitioner in this respect. It is, there¬ 
fore. clear that the petitioner has failed to prove these issues and I find accordingly. 

111. Issue No. 15.—This issue refers to the allegations in the election petition contained 
in para (3) (xvi) thereof. In this connection in the statement of particulars dated 25th 
September, 1957. it is stated by the petitioner that Mahadeo Sangji of Desai Ganj brought 
the voters to the booth in motor car owned by him, No attempt has been made by the 
petitioner to prove this fact. Besides. Narayansing Wikey (AW-23), who was himself a 
candidate for election to Legislative Assembly from Sironcha constituency and who also 
worked for the petitioner during the last general election campaign, has stated that he did 
not see before be left Desai C-anj on the day of polling, presumably on 11th March 1957, 
Mahadeo Sangji’s car taking voters at that plate for the respondent. He is himself a resident 
of Desai Ganj and, as stated by 1dm, he did not sec Mahadeo Sangji on that day at Desai 
Ganj and did not .see him there during the whole election campaign. The report made by 
him to the Presiding Officer, Desai Ganj, refers to the use by Congress candidates of 
bullock-carts for bringing Moliomedan women voters from Kamlanagar ward (vide ExA-77). 
But in the petitioner's particulars referred to above, there was no mention of the use of 
bullock-carts. 


112. However, Narayansing (AW-23) further stated that when he stopped near the polling 
station at Wadegaon, he saw Mahadeo Sangji’s car carrying voters. According to him, there 
were 2 or 3 voters of Cliikllli and Rashid Patel was in that cut and he immediately made a 
complaint to the Presiding OfficeT but did not point out to him the particular voters who 
had come in the car. He lias also stated that he did not enquire from other persons as to 
whether the persons who were, carried In that car were voters and he did not also make any 
enquiry from other persons whether any voters were being carried in a car for the respondent 
or for any other candidate. As he further says the report, of which Ex. A-29 is a copy, 
was made by him from the information rrreived by him at Wadegaon, But it is surprising 
to sec that he cannot say the names of the persons who gave him that information and he 
docs not also remember the villages where those persons resided. He did not even make 
any enquiry cither from polling agents or from other persons as regards the identity of those 
persons 1 who were carried in the'car of Mahadeo Sangji. Finally, his statement is that 
because Rashid Patel was sitting in the car. he says that the other persons who were sitting 
in the car were voters. 

113 Thus the evidence of Narayansing is most unconvincing and it shows that he made 
the report to the Presiding Officer, Wadegaon, vide Ex. A-29, without any enquiry and veri¬ 
fication and he had no knowledge of the facts contained in that report. This is continued 
from the Presiding Officer's endorsement on Narayansing’s application that tie enquired from 
about 12 lo 15 persons o£ Chiklili and none admitted to have come in car anil as the candidate 
failed to produce any witness the complaint was rejected. In this respect it is necessary to 
note that though in the document Ex. A-29, in the endorsement by the Presiding Officer, 
words "some admitted” arc mentioned, in fact the corresponding words in the original are 
“none admitted” which have been correctly reproduced In the copy Ex, R-J05 filed by the 
respondent. 
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114. Moreover, Domaji Dahikar (RW-7), retired station-master of Desai Canj, has 
explained in his evidence that after Naiayansing Wikey left in his caT towards Kurkhcda, he 
along with Pandit Gyanchand, Rashid Patel and Ali Mohammad went in Mahadeo Sangji’s 
car from Desai Ganj upto Wadcgaon. Polling Officer, Wadegaon, as he says, was enquiring 
in the boundary of the polling station whether any voters had come by car but none told 
him that any voters were seen coming in car or had come by car. Rashid Patel, as further 
stated by him, was asked by the Presiding Officer, as to how he came there and he gave him 
In writing that he had come to supervise the polling work for the respondent and Narayansing 
Wikey did not point out to the Presiding Officer that any particular voter had cotne by car. 
There is no reason to disbelieve his version. 


115. Thus, the evidence of Narayansing Wikey (AW-23) is unconvincing and it has been 
satisfactorily rebutted by the evidence of Domaji Dahikar (RW-7). The petitioner has. 
therefore, failed to prove issue No. 15. 

116. Issues Nos. 16(a) to (r).—These issues relate to para (3) (xvii) of the election petition. 
The purport of those allegations is that Pandurang Hernke and Raghunath Sorte, Janapada 
teachers working under Gadchiroli Janapada Sablia, worked for Congress candidates at polling 
stations Nos. 20 and 21 at Armori and their canvessing was calculated to inHuence rustic 
voters of the locality. In this connection, document F,x. A-78 which is a copy of the report 
of the Presiding Officer of polling stations Nos. 20 and 21 at Armori. only shows that 
Pandurang Hcmkc, a teacher in the Japanada M. M. School. Armori, who was polling clerk 
on duty at Arsoda, went to exercise his vote at Armori, with his official badge of polling 
clerk pinned on to the collar of his coat and that another polling clerk of Arsoda had also 
come to Armori to cast his vote at polling station No. 22. There is no mention therein that 
anv of the said two teachers indulged in any canvassing at polling stations Nos. 20 and 21. 
The petitioner has noL also examined either the complainants concerned or the Presiding 
Officer of those polling stations. The said two teachers, though summoned, were also given 
up and similarly Narayanrao Neral of Armori, though summoned, was not examined by the 
petitioner. In these circumstances, it must be held that the petitioner has failed lo prove 
the allegptions regarding issues Nos. IG(a), (b) and (c) and they remain unproved. 

117. Issues Nos. 16(d) and (e),-These issues refer to para (3) (xviii) of the election peti¬ 
tion. The petitioner has now, however, adduced any evidence in support of the said allega¬ 
tions and he has given up one Narayan Balaji Neral of Armori, though summoned. These 
issues, therefore, remain unproved. 


118. Issues Nos. 17(a) to (d).-These issues refer to the allegations In para (3) (xlx) of the 
election petition. The only witness examined by the petitioner in this connection Is PR. 
Linge (AW-12), who worked as Presiding Officer at Shcgaon booth No. 25, where the polling 
took place on lJth March, 1957. But according to him, he did not hcaT anybody telling 
him that the Congress people were making the propaganda that military force was coming at 
that place. He also says that he does not remember if there was rain on the night of 10th 
March 1957 and he does not know whether on the morning of 11th March, 1957, Gadwhi 
river, neat Armori, was in floods and he docs not know whether the voters from Chamorshi 
and Rampur were required to cross the river to come to Shegaon. Thus, from his evidence, 
no allegations made by the petitioner regarding issues Nos. 17 (a) to (d) arc proved. It is, 
however, true that In the reports of the Presiding Officers of polling stations Nos, 20 and 21 
at Armori, it is mentioned that there was very heavy rain during the whole night of 10th 
March, 1957. But there Is no evidence adduced by the petitioner to show that any of the 
canvassers of the respondent misrepresented and told Lhe voters that due to rains there 
would l* no polling on 11th March, 1957. Thus, the petitioner has failed to prove his ease 
in this respect. 


119. Issue No. 18—This issue relates to the allegations contained in para (3) (xxi) of the 

election petition, In this connection the only evidence adduced by the petitioner is of 
Bajirao bf Aheri (AW-20). According to him. on being asked by Sliri Vishweshwarrao, he 
went in (Vishweshwarrao’s car to give a message to Gaddamwar who resides in Ghotsur Jlakha 
near Baltar. He then, as he says, told the message of Vishweshwarrao to Gaddamwar and 
requested him to accompany in the car but he told him that he had already decided to work 
for the respondent and, therefore, he could noL go to Vishweshwarrao. He also stated that 

thereafter Gaddamwar told the people at Gatta that if they voted for how and arrow they 

would bt taken by Vishweshwairao to the war front. His evidence sounds like a cock-and 
bull stofy. This witness was a servant of Aheli Zamlndar lor about 20 or 25 years and was 
making election propaganda for Vishweshwarrao for about a month. He Is thus highly 
interested in Vishweshwarrao and, therefore, be is also interested in the petitioner, Conse¬ 
quently In the absence of any independent corroborating evidence, which the petitioner has 
failed to produce, it is risky Lo rely on such artificial, uncorroborated and interested evidence, 
The petitioner has thus failed to prove his allegations in this respect., 

120. Issue No- 19,-This issue relates to the allegation in para (3) (xxii) of the election 

petition It was struck out in pursuance of the Tribunal's order dated 18th September, 19j7, 

as it was conceded by the learned counsel of the petitioner that the said para and the para 
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( 1 ) (xliv) relates to the same matter and therefore, para (3) (xxii), which was less specific, 
should be omitted. The decision on this issue does not, therefore, arise and it need not be 
considered. 

121. Issues Nos. 20(a) to (d).—These issues relate to para (S)(xxiii) of the election petition. 
Tn this respect F.x. A-12 is a ropy of the telegram dated 9th February, 1957 issued by R. P, 
Tekam (AWT2) to the Election Commission, New Delhi, in which it was alleged that Gov¬ 
ernment machinery, particularly forest officials, was used for securing votes by Congress. 
Thereafter, the Returning Officer by letter dated 13/23rd February 1957, of which Ex. A-13 
is a copy, asked R. P. Tekam to give specific Instances of the nature complained of in his 
telegram. In reply to that letter, R. P. Tekam stated in his letter dated 26th March 1957, 
of which Ex. A-14 is a copy, that it has been brought to his notice that the forest guard 
Angara asked the voters of Navcjhari under Kulkuli polling station to vote for Congress on 
7th March, 1957 and further threatened that if they did not put their votes in the boxes 
having symbol of bullocks, they would be arrested. 

122. In this respect there is the evidence of Raghoba (AW-24) of Malewada, Baburao 
(AW-25) of Malewada and Shiwa (AW-28) of Angara. But Raghoba (AW-24) was working 
as polling agent for the petitioner. Similarly, Baburao (AW-25) worked for the petitioner 
anti Narayansing \Vikey in the last general election campaign and he is also one of the 
workers of Adiwasi Mandal for the last 10 years, Thus, they are highly interested ill the 
petitioner. It is also surprising to note that Raghoba did not make any written report or 
oral report to any Government officer against the forest guard who made the propaganda 
in question and did not also make any written report to the petitioner about that forest 
guard. It is still more surprising to find that he does not remember the names of the persons 
to whom the forest guard made the propaganda or gave the threats. To the same effect 
is also the evidence of Baburao (AW-25) who, as stated by him, for the first time informed 
Tekam of that propaganda when he had come to collect information for election petition and 
even at that time he did not point out to Tekam the persons before whom propaganda was 
made by the forest guard. Thus, the evidence of these two witnesses is highly artificial and 
interested and it is not worthy of any reliance. 

123. So far as Shiwa (AW-28) is concerned, he is not aware of any enquiry made against 
that forest guard, namely, Hafiz and he told about the incident to Chindhu Patil, a Gond 
of Angara, and to none else so far. This witness for Lhe first time discloses the name of the 
forest guard. But he did not enquire as to who were the candidates for the Legislative 
Assembly at the place and time where tiie alleged propaganda was being made by the 
forest guard. According to him, he had gone that day to Navcjhari to secure paddy from 
Rush! Patil but he dill not hnd him there and he returned and thereafter lie did not take 
any loan of paddy from any other person. It is, therefore, highly doubtful if lie was present 
at the alleged propaganda in question at Navcjhari. But even if he was present there, he was 
a chance witness. He appears to have been got-up and his evidence does not appear to be 
reliable in the circumstances mentioned above, Consequently, the petitioner has failed to 
prove these issues. It is also necessary to note in this connection that a forest guard does 
not come under the provisions of sub-section (7) of section 123 of the Act. 

124. Issue No. 2E—This issue relates to para (3) (xxlv) of the election petition in which 
it is alleged that it is learnt from Gyanba of Charvidand, Shiwa Wikey of Angara and others 
that at Malewada misunderstanding and misrepresentation was made by Maroti Narotc, who 
was accompanied by Namdcorao Poraddiwar, Jlwan Patil of Angara and Slirl Ganguwar, 
pleader of Gadchiroli, and Habib s/o Rashid Patel, by telling the people of that area that 
the petitioner did not belong to Gond community and he was contesting the election to 
bring back British rule and to get back his Zamindari. The petitioner has examined in this 
connection only Gyanba (AW-26) of Charvidand. He is evidently interested in the petitioner, 
as he worked for him and lie was also his polling agent during the election in question. 

125. According to him, Shri Ganguwar, pleader, was not seen at Malewada when Narote 
made a propaganda in question and he cannot say the names of lhe persons who were present 
at that time. He also says that Narote did not say that the petitioner was not a Musaiman 
but what he said was that the petitioner was not of their caste, meaning thereby that he 
was not a Raj Gond. It is also significant that, as stated by this witness, he knows that the 
petitioner is a Raj Gond but he did not say aL the time of Shri Narote's propaganda in 
question that the petitioner was of his caste and he kepL silent because question of caste was 
not concerned with the election. In these lircumstances, his evidence is obviously interested, 
discrepant and does not carry conviction. The petitioner has, therefore, failed to prove the 
allegation covered by this issue. 

126. Issues Nos. 22(a) and (6).—These issues relate to the allegations in para (3) (xxv) of 
the election petition and the particulars regarding those allegations arc stated in para 
7 ixvii) of the petitioner’s statement of particulars dated 10th September 1957. The petitioner, 
however, has not given any evidence on this point. Moreover, a Tribal Welfare school 
teacher does not come under sub section (7) of section 123 of Lhe Act and there is no 
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evidence 50 show that the services of the teacher in question were obtained or procured by 
the respondent or his agent or by any other person for the furtherance of the prospects of 
the respondent's election. The issues Nos. 22 (a) and (b), therefore, remains unproved. 

127. Issue No. 23.—This issue relates to the allegation In para (3) (xxvi) of the election 
petition. But Shri Ganguwar, pleader and Newasu, though summoned by the petitioner, 
were not examined. The only witness examined by the petitioner on this point in Gyanba 
(AW-26) of Charvldand. According to him, Newasu s/o Dhudsu Gond of Murmadi told him 
at Malcwada that he was paid Rs. 10 by Shri Ganguwar, pleader, of Gadchiroli, for voting 
for the respondent and also for canvassing for him. His evidence, in the absence of the 
examination of Newasu, becomes hearsay. Moreover, he did not ask Newasu where and at 
what time he was paid Rs. 10 and he did not also enquire as to which persons were present 
at the time and place of the said payment. If ir\ fact he had received any such information, 
he would have at once informed the petitioner or any of his workers and would not have 
kept silent about it, as he did. He is a man who, as already stated, was working for the 
petitioner. His evidence, therefore, appears to be got-up and in any case it cannot be 
believed In the absence of any independent corroboration. The petitioner has, therefore, 
failed to prove this issue. 

128. Issues Nos. 24 (a) to (d).—These issues relate to para (3) (xxvii) of the election 
petition. In this connection, no evidence is adduced by the petitioner and even Kotwar 
Thusya, who was summoned, was not examined by the petitioner. Those issues, therefore, 
remain unproved. 


129, Issues Nos. 25 (a) to (e ).—These issues relate to allegations in para (3) (xxviii) of the 
election petition. In this connection, Bhajan Urkuda Meshram of Kulkukl was summoned 
but not Examined by the petitioner. Besides, the document Ex, R HO, which is an order 
of appointment of Patel of Kulkuli, shows that one Urkuda S/o Raghu was appointed as 
a Patel 01 Kulkuli on 31st July, 1952. It is also pertinent that Shri Anwikar (AW-10), who 
was working as Eclcction Officer for all the constituencies in the Chanda district, including 
the Chanda Parliamentary Constituency, savs in his cross-examination (para 14) that Bhajan 
Urkuda Meshram was the agent of Namdeorao Poreddiwar, the assembly candidate and not of 
the respondent at Kulkuli polling station. It is, therefore, clear that the petitioner has failed 
to prove all these issues. 


130. Issue No. 2fi.—This issue relates to the allegations contained in para (3) (xxix) of 
the election petition. In this connection, it is stated in the petitioner’s statement of—parti¬ 
culars dated 25th September, 1957 that conveyances of Mahadeo Sangji of Desai Ganj were 
arranged fin 11th March, 1957 to bring the voters to the polling booth at Wadcgaon on 
behalf of j the Congress candidates. The petitioner thus failed to give the names of the 
persons who. are said to have arranged conveyances for voters for taking them to Wadcgaon. 
On this point, the evidence of Narayansing (AW-23) and reports made by him (vide documents 
Ex. A-29 and Ex. A-77) have been already considered and it has been shown that during 
the enquiry by the Presiding Officer, Wadcgaon, Narayansing Wikey failed to prove his 
allegations in question (vide Ex. A-29 corresponding to Ex. R-105). The petitioner has also 
examined one Narayanrao Kangale (AW-40) of Gcwardha in this connection. But he has 
stated that lie did not himself sec the voters being brought in Mahadeo Sangji’s car to the 
polling station at Wadcgaon and he readied there while the enquiry was going on. He Is 
the petitioner’s man. as he has worked for him and the candidates belonging to his party 
and he has been working for Adiwasis since about 25 years. His evidence >s thus interested 
and unreliable. 


131. It is also necessary to note in tills connection that he staled that In this presence 
Presiding 1 Officer of Wadcgaon had seized a car of Mahadeo Sangji of Gondia and the 
driver of [that car was also arrested. But the document Ex. A-R5, which is a copy of the 
proceedings taken by the Presiding Offiier Wadegaon on 11th March, 1957 on the complaint 
of N. S. Wikey. shows that there was no seizure of any car by the Presiding Officer but that 
statement , of one Abdul Rashid Khan as to why nc had brought car No. C.P.T. 79 to 
Wadcgaon was taken and Abdul Rashid Khan stated that he had come to see the booth and 
thereafter, he was asked not to bring any voters in his car. It is, therefore, clear Lhat 
Narayanrao (AW40) has drawn on his imagination anil has told a story regarding the seizure 
ol the car or arrest of the driver which is false. On this point Lhe evidence of Domaji 
Dahikar (RW-7), which has been already discussed, siiows as to how and why Mahadeo 
Sangji'a car was taken by him and other workers of the respondent to Wadegaon. As 
stated by him, it was taken only to follow Narayansing Wikcy’s car to Wadcgaon, because 
it was suspected that Narayansing Wikey would make false complaints at otheT polling 
statjons also, as he did at Desai Ganj. Thus, the petitioner has failed to prove that any 
conveyances were arranged to bring the voters at polling station Wadcgaon on behalf of 
the Congress candidates, 
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132. Issues Nos. 27 (a), (6) and (c),—These Issues relate to the allegations in para (3) 

(xxx) in the election petition in which it is alleged that respondent's canvasser 
Rashid Patel of Nanhi paid Rs, 20 to Budhaji Madavl on 9th March, 19.57 

at Kurkheda and assured him to pay Rs. 80 more at Malcwada on 10th March, 

1957 and the amount was given to Budhaji so that he should refrain from 
■canvassing and working for the petitioner. In this connection, there is the evidence of 
Budhaji (AW-27) of Ramgad. According to him, respondent's worker Rashid Patel of Nanhi 
met him at Kurkheda market about 8 or 10 months ago when Gyanba was accompanying 
him and Rashid then took both of them to the house of Jlaji Abdul Gani where he offered 
Rs. 100 to him for canvassing for the respondent and he paid him Rs, 20 and he promised 

to pay him the remaining Rs. 80 at Malevvatla market. But he did not find him at Male¬ 

wada and therefore, he did not work for the respondent. 

133. As he stated in his cross-examination (para 3), Rashid Patel promised to pay him 
Rs. 100 for working within the area of three booths, namely, Khedegaon, Purada and Ramgad 
and at that time polling was only eight (lays ahead. lie also stated that on the day on 
which he was paid Rs. 20, presumably on 9th March, 1957, Rashid Patel, according to him, 
had given him about 200 pamphlets for distribution in the villages and also for making 
oral propaganda and he distributed those pamphlets at Ramgad and did not do any other 
propaganda. 

134. His version in this respect appears to be unnatural. It is also improbable and 
unconvincing because, as stated by him, he was working as an agent for the petitioner at 
Ramgad without any remuneration and he was also paid Rs. 5 by Tekam for purchase of 
white writing papers about 3 nr 4 da\a before the polling dav. It is also signihcanl that 
accoiding to hint he did not inform Tekam on the day on which lie received Rs. 5 from 
Tekam that he had received Rs. 20 from Rashid Patel but he told him about it after the 
result of the election was declared. It is also necessary to note that R. P. Tekam (AVV42) 
was admittedly at Kurkheda on 9tlr March, 1957. On that day, as stated by R. P. Tekam 
(para 12), he asked Budhaji whether he would work for the petitioner and Budhaji said 
that he had already received Rs. 20 on that very dayk'out of the promised amount of Rs. 100 
from Rashid Patel for working for the respondent. This is evidently false because under 
receipt dated 9th March, 1957, he admittedly paid the amount of Rs. 5 to Budhaji and his 
explanation that he paid that amount to Budhaji on 10Lh March 1957 at Malewada is an 
afterthought and cannot be believed. Budhaji was, therefore, engaged by Tekam on 9Lh 
March, 1957, if not before, and therefore, Budhaji's version that he was offerrd Rs. 100 and 
paid Rs. 20 by Rashid Patel at Kurkheda on 9th March, 1957 for working for the respondent 
is evidently false and invented. 

135. In this connection Gyanba (AW-26) has attempted to support the version of Budhaji 
(AW-27). He is, however, the petitioner’s men, as he admittedly worked for the petitioner 
and Visitweshwarrao for about 8 to 15 days before the polling. It is significant that so 
far he has not complained to anybody either in writing or oially regarding the offer of 
Rashid Patel to Budhaji but he had told only Tekam about it on the polling day at 
Malewada. His evidence, like the evidence of Budhaji, appears to be artificial and got up 
simply to support the allegations in the election petition and it is not worthy of any belief. 

130. Moreover, Tansing (RW-6), who is the Kamdar of Haji Abdul Gani and who is said 
to have been present at the alleged payment of money to Budhaji by Rashid Patel, has 
stated that two days before the polling of Kurkheda, there was weekly market day at 
Kurkheda and on that day Budhaji S/o Sarju of Ramgad did not come to Ills shop or Bada 
and there was no talk between him,and Rashid Patel ot there was no transaction of payment 
of money between them in his presence at his shop. There is no reason why this Evidence 
should be disbelieved and It appears to be reliable, especially because of the artificial and 
unsatisfactory nature of the evidence adduced by the petitioner. Considering ail these 
facts. I find that the petitioner has failed to prove the allegations concerning these issues! 
Rashid Patel, however, as admitted by the respondent Shri Swarm (RW-18) had voluntarily 
canvassed for him. 

137. Issues Nos. 28(a) to (c).-These issues relate to para (3) (xxxi) of the election peti¬ 
tion The hrsL part of those allegations is regarding Lhe misguiding of voters, who were 
to cast their votes at Pendhri polling station, by respondent’s canvassers Mohammad Khan 
Fathan and Mohammad Shiraj of Gadchiroli. who were said to have told those voters that 
due to rains, the polling was cancelled. In this connection, the petitioner has examined 
Meharu Kowey of Muramgaon (AW-29), who has slated that Shiraj Miya and another Palhan 
Congress worker were said to have told the voters that there would he no polling on that 
dav oil account of rains and so the voters told him accordingly. His evidence is thus hearsay. 
Besides he is the petitioner's man, as he worked for the petitioner and for the other candi¬ 
dates of the petitioner's group during the last general election campaign and in the absence 
of independent corroboration it is extremely risky to rely on his evidence, He cannot also 
say the names of those voters who informed him that they were told that the polling was 
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closed Oil account of rains and he did not note down their names. Thus, Lhis man’s evidence 
cannot be believed in the absence of independent corroboration and no olhei evidence has 
been adduced by the petitioner in this respect. 

138. As regards the allegations in the laitei part of paia (3) (xxxi) of the election petition 
regarding the diagging of two blind voLeis, namely, Maliagi and Guji, Lo the polling station 
by Congress workers and regarding the threats said to have been given to them, there is 
the evidence of A. M. Pawade (AVV'-ll), who was woiking as Presiding OHicer at Pcndhri 
on 11 Lh Match, 111.57. Accouling Lo him. the two old and blind women complained to him 
that they were brought by iorcc to the polling station by workers working for symbol of 
bullocks and they also tolil hint LliaL (hey were threatened by those persons tliaL if they did 
■or vole for bullock symbol, they would he beaten. The ropy of his report is Ex. A-lti hut 
it only—mentioned that those two women, namely, Maliagi and Guji, told him that they 
were dragged Lo the polling stalion and—threatened and it is not mentioned therein as to 
who dragged and threatened them. It is also significant that, as admitted by him, he did 
not take a written report Irom the two women who complained to his about harassment 
and he did not even ascertain from them as to the names of the persons in whose presence 
the incident occurred. He also did not enquire from any oilier persons, besides those women, 
regarding the truth of their version. 

131k It is further neccssaiy to note that as stated by A. M. Pawade. the police constables 
were posted wirhin 100 yards ot the polling station and no police officer complained to him 
regarding the otcunence ahouL the diagging anti threatening of those two women and lie 
did not even ask the police of enquire regarding the occurrence reported Lo him by Lhe 
two women. It, therefore, appears lira! he himself did nol attach any importance to the 
version of those two women, in these liicumslanics, his version rannoL he relied upon in 
the absence of the examination of those two women whom the petitioner has failed to 
examine. 

HO. Theie are, however, (wo other wilnesses examined by the petitioner, namely, Mcharu 
(AW-29) and Blndnram (AVV-.32) of Muiumgaon. Rind mam was a Kamdtir of the petitioner 
till 1(151 and was working as one of the principal members of the Chanda District Congress 
Adiwasi Seva Mandal. He did not even ask those women or the Hathans as Lo why they 
were being carried by force and the reasons for this given by him is that he had lo go a 
long distance of 20 miles lo Murnmgaon to cast Ins vote. lie has noi also disclosed that 
occurrence lo anybody so far. He is, ilicielore, interested in lhe petitioner and also a chance 
witness and it is risky lo rely on his version, 

HI. Silmikuly, the evidence of Mcharu (AW-29) is interested, because he worked for lhe 
pctitioncrl 11 ix version refunding the dragging and threatening ot the two women by 
Mohammad Khan Pathan and Mohammad Shirai does not. therefoie, appear to be reliable, 
especially ! in the absence of lhe examination of those two women. 

142. Moreover, Mohammad Khan (RUMS) of Gndchiioli has slated that cm the day of 
polling (Util March 1(157), he was aL Chichoda and not at Prndhii and he was not working 
foi ,mv candidate during die last general elections Similarly, respondent Slui Swann 
(RW-18) has slated in his evidence that he does not know Mohammad Pathan and Mohammad 
Shiraj of Gadchiroli and he had nevei asked them Lo work for him. There is no reason 
to disbelieve him in this respect. It cannot, therefore, be 1 said Lhat he had instructed those 
persons to wmk tor him. Even assuming lhat the two Congress wotkers dragged and threa¬ 
tened those two women at Pendhri. it cannot be said that it was done with the consent of 
the respondent- Resides, the respondent's election would not be materially affected bv such 
incident regarding onlv two women voters. Titus, in view of all these ciicuinstauccs, I hm.t 
that the Issues in this connection have not been proved by the petitioner 

143. Issues Nos. 29 and 39.—'These issues relate to paras (31 (xxXli) and (3) (xlvi) of the 
election petition respectively. In this respect, according to Mohammad Wajir Ali (AW-19), 
who was lhe petitioner's polling agent at Talotlhi Motasa, on the polling day, within a 
distance of about U)0 yards where a red flag was hoisted, poslers exhorting the people to 
vote tor the Congress were affixed to the bamboo fencing and lie orally complained about It 
to the polling officer but the polling officer said that afLer the airival of the polite he would 
remove thcilt tint those posteis iemaincd cbcwe_ till- rfuout 2 oi 2-30 pan. and when by that 
time they were Pot removed, he m;«'v a written application to the polling officer of which 
Ex. A-21 was a c:t>py. 

144 . It is true that the document Ex. A-21 contains an allegation that the posters of the 
Congress candidates were in die aic» of 100 van lx from morning till noon and on the report 
of the complaint to the Presiding (.fficcr, they were immediately removed. In this connec¬ 
tion the endorsement of the Presiding Officer also contains u-jxjnark lhal lhe action was 
taken iulincdiately after the matter wav reported to him. This remarlT^i-c-,--;v r s rorrohora- 
Uom from Yadoiao (RW-12), who was a polling agent at Taloclhi JifoknSli on btu.or c 
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respondent. According to hint, as soon as Wajir Mohammad, petitioner's agent complained 
to the Presiding Olticci at about 2 pan. on iith March, 10;>7 that there tvas an election poster 
affixed Lo the wall of one Goina Dhivar within Lhe boundary of 100 yards of llte polling 
station, the Presiding Officer went iheie along with him and others and found that it was 
a small election poster affixed to the inner wall of Coma Dhivar’s house which could be seen 
when tatta srieening of the door was opened anil the Piesiding Officer removed that poster. 
That poster, as fuvthei stated hy him, contained a photo <>T Jawaharlal Nehru and was 
issued by Congress ParLy but be bad not asked Coma to affix that poster to his wall. 

145. In the circumstances of the case, this version of Yadorao CRW-12) is mote reliable 
than the version of VVajir Mohammad (AW-19) refetred to above. In any case, there is 
nothing on lerord to show that the respondent or any of liis workers asked said Coma 
to affix that poster to his wall. The mete fact, thercloie, that the poster was found affixed 
to Coma’s inner wall on the day of polling would not constitute ntm-iompliance of the 
provisions of section 130(e) ot the Act lor which the respondent or any ol his agents could 
be held responsible. In any case, such trivial an did not materially affect the resulL of the 
election concerning Lhe lcxpondent. 

146. Issues' Nos. 30 (a) and (b). —These issues relate lo para (3) (xxxiil) of the election 
petition which weie slruck out according t<> the Triliunal '11 order daled 18th September, 
1957. They do not, theielote, aiise for any decision. 

147. Issues Nos. 31 (a) to (d).—These issues refer to the allegations contained in para 
(3) (xxxv) of the election petition regarding a false complain! said Lo bate been made by 
the respondent againsl Vishwcshwairao, active stippotter and election agent of the pelilioner. 
It is also said that by dial complaint the respondent asked for police fence at Alien, 
Sironcha etc., where lie apprehended heavy polling for the petitioner but the complaint 
was found to he false ancl baseless by the Disnict Superintendent ul Police. F.x. A-72 is 
a copy of the said complaint made by lhe respondent lo Lhe District Magistrate, Chanda, 
and nor tu the Uislvict Superintendent of Police, Chanda. I 11 this connection, I lie respondent 
Sliri Swami (RW-1M) lias stated in his deposition (paia 8) that lhe contents of I lac copy of 
the complaint Ex. A-72 are true. In Ins cioss-examinatiou (paia 81) he staled thai his 
complaint was based mostly on the intoiinalion he leecived trom one Mohan Balm, one 
Ninnal, ictived Sub-Inspector, Vasant Porecldiwar, Ratiicliandra Gaddamwar of Ghotsur, one 
Guhbewar of Alien ancl his own pcisonal experience cm two occasions at Aherl. 

148. It is also necessary to note in this connctlion that according to Vishweshwavrao 
(AW-13), he had not infuiiiicil lhe petitioner that the lespondent had made an apjilicntion 
to the District Superintendent of Police, Chanda, icgarding thieats elr. As he says, he had 
no talk with tile District .Supeiintendeiit of Police, Chanda, icgarding tlial application and 
for the first time he saw thaL application in Couit. It. therefore, appears lliat the District 
Magistrale or the--District Superintendent of Police. Chanda, did not take any action cm that 
complaint of the respondent. Even according to the petitioner's case, a.s already staled, as 
stated in lhe election petition that complaint was found baseless and false by the District 
Superintendent of Police. As no action was faken by the authorities on tlial complaint, it is 
not necessary to decide whether that complaint wa.s false* or true. Besides, the mne making 
of such a complaint would not amount to the excercising of undue inlluetire by 1 lie respon¬ 
dent. Tbe question, llierefoie, whelhei the lespondent tried to defame the petitioner or 
arrest his progress by creating a terrot against bun in the niliuLs of (lie voters does not arise 
for decision. 

149. Issues nos. 32 (a) and (6).—These issues relate to Lite* allegations contained in para 
(3) (xxxvi) of the election petition and they refer lo a false propaganda said to have been made 
by Sbrl M. S. Kannatnwai against the petitioner aL Kurklieda and Cliamoislii. The petitioner 
has tiled to prove these allegations bv the rvidrnec of (agadish Salwav (AW-I), Bhagwaliprasad 
(AW-2), Bhagwaushah (AW-21) and R. P. Tekam fAW-42). All these witnesses arc, however, 
highly interested in the pctilionei and they ac lively worked tor Ills Hex I ion and they were 
naturally unhappy inn 1 I 1 C delcat ot the peUlionei. Ii is, thciefole, difficult lo tely on 
their version in this respect which sounds (ike a cock-and-bull stoiy, 

150. I 11 this conned loll Shri Kaunaiiiwar (RW-20, examined on commission) lias stated 
that in tbe public meetings at Kuttheda or al Chamor.shi, lie did not say that I lie petitioner 
wauled to establish a Gond Raj and |m did not also say that the public must first verify 
whellier l.al .Sham Shah was a Gond nr a Muslim ancl in fact he knew that the pelilioner 
way rt Gond. There is nothing in Jus cross-examination To doubL the veiacby of Ihcse 
aratcmenls made bv him ill the C's;< Itn-., 1 nui in-C'l,i^-j His statements in fkA connection 
are, therefore, reliable and they also receive support Cvoni the respondent's Other vvilncsses, 
'Causing (K\V-6> and Kesheo (RW-14). The pelilioner lias, rUercfme, faded lo piove these 
issues. 

151. Issues Nos. 33(a) and (h).—These issues refer to para (3) fxxxvii) of the election 
petition and they relate to lhe caution given in the lerifels issued by Barrister Khobrugade 
in Exs. A-16 and A-17 that (lie Scheduled Caste voles'* should not allow iheinselves la be 
influenced by any jauJanw-for me House oi the l'evple. As stated by Batiislct Kliobragacle 
fAW-13) these leVMels were issued bv .him in support of tbe candidates ot Samyukla Maha- 
linuo. , amiili. He also -stated that' till Hlh February 1957, it was not—decided by the 
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Scheduled Casie Federation as to which o£ the candidates to Lok Sablia and Vidhan Sabha 
should be supported. 'lhij is picsumabh the reason w h \ the caution was given in those 
•leaflets referred to above. There is also nothing on iccord to indicate that the taid caution 
svas given at the instance of the respondent 01 any of his workers. Besides, in Lhe very 
iiaLute of things, this was impossible. Iterative the aim ol the Scheduled Caste Federation, 
as slated by Barrister Khobragade (AW-13). was to tleleat lhe Congress. 

1.12. A similar caution is also found-du the letter. Ex. A-ll, said U) Have been addressed 
by Shrihari Kliolnagatle .(AW-15) to Chokha Ramtake and Pundlik Kbolnagade. In that 
letter, as has been alieatly stateil, it is till diet mentioned that the scheduled caste voters 
.should UoL vote even toi the CongiesS candidates. It is, therefore, clear that the lespondcnt 
is not responsible lor die caution in question given by Banister Khobragade to llie members 
of die Scheduled Caste through leaflets, Exs. A-lli and A-17. Moreover, what is stated in the 
.leaflets, Exs. A-Ili and A-17, is tlut Lite Sthedtiled Casie voters should not allow themselves 
Fo be influeccd by the canvassing of any tandidale for Lite House of the People and it is 
not specifically mentioned Lhriein that 1 hey should retrain li'oui voting at the eleciion in 
question. The lealict Ex. A-lb was issued 011 lith Xehruaiy, 1957 and another leaflcL Ex. A-17 
was issued on 14th February 1957. Thus, Uicy wete issued muih befoie the lust date o( 
polling in lhe constituency, namely, Path Febiuaiy, 1957, li is also necessary to note in 
this connection that to refrain from voting is also one of die decimal Lights. In any case, 
the lespoiidenl, as already slated, was not responsible for such piupogatida and it tloes not 
amount lo coiiupt piacdte of undue inlhiencc within the meaning of section 123 of the Act. 
The issue <>t the leaflets Flxs. A-16 and A-17 liatl, llierefoie. no material elfcci on the result 
jo 1 the election in question. 

153. Issues Nos. 34 («) and (5).—These issues—relate to the allegations contained in pars 
43) (xx.yviii) of the eleciion petition, in which it is alleged that Sliti klioluagade had 
demanded Rs. 25,000 from the petitioner fm liis own eleciion expenses and the petilioner 
refused to give this amount ami theieupon Sliti Khobragade wiolc that the petitioner had 
tlcccivcd the Scheduled Caste I'cdeuliou and he thus eiealrd misunderstanding amongst 
the voters against the petitioner. In this connection VIshweshwarvao (AW-43) has stated 
chat on 4th Fcbuiary, 1937 when Slui Khobragade visited liis bungalow ai Chanda on the 
.rrquesi made by him and lhe—petitioner, lie there talked to them and Mauohai Kotpaihwar. 
As he says, they asked Bairisler Khobragade ioi the help of the Scheduled Caste Federation 
tto their election front but Banister Khobragade, besides making another demand, made 
.a demand of Rs. 25,000 fiom them as a condition for gelling help of the Scheduled Caste 
Federation. But they did not agree lo those londitions and their talks lailcil. To the same 
effect is also lhe evidence of petitioner Lai Sham Shah fAU-44). But Lhe evidence of these two 
witnesses or of even Manohar Kotpaihwar (AW-Tly is highly interested and iL eaimoL be 
believed in the absence of independent corroboiation, 

154. Barrister Khobragade (AW’-l.'t). however, staled in this conneition that he had no 
talk with hte petitioner or anybody on his bchalt regarding the support of the Scheduled 
Caste Ftdeiation to his candidature and be did nor issue any direction lo the .Scheduled 
•Caste Federal ion workers at Chanda not to help the peLiLionet in any way in his eleciion. 
No other evidence lias been adduced by the petitioner in this respect and, therefore, in the 
absence of any independent—evidence to the contrary, there is no leason why the evidence 
of Baniwter Khobiagade |AWT3) should not be accepted in this respect. 

155. It is, however, tine Lliar in the letter Ex. A ll said lo have been wiitleo by Shrihari 
Khobiagade (AW-15) to Cliokliaji Ramtake and another, il is mentioned that tire petitioner 
lias deceived them alter lie had Lalks of settlement with them. Bui horn the more mention 
of this fail in the letter, it cannot be inferred that Barrister Khobragade bad demanded 
Ks. 25,0f)(l fioin the petitiouci for his own election expenses and that the petitioner refused 
to give that amount. 

156. There is nofliing on lecord to show that Barrister Khobragade himself issued any 
ntateinertt that the petitioner bad deceived the Scheduled Caste Federation. Tlieie is, how- 
-ever. a 'leaflet Ex. A-73, issued by the Secretary Chanda Taluka Schedule'I Caste Federation 
containing a statement that there is no authorised candidate, presumably on behalf of 
Scheduled Casie Federation, for the House of the People and therefore, the voters should 
suit cast Iheir votes for that scat and should letuui those hallo! papers to lhe Piesiding 
■Officers. BuL fiom L1 1 its statement alone, il cannot be interred that Barrister Khobragade 
■made a demand oi Rs. 25,000 fiom (lie petitioner for his mvn eleciion expenses and the 
petitioner refused to give LliaL amount There is also nothing In this leallet to indicate 
that the petitioner had deceived the Scheduled Caste Federation. There is thin nothing on 
lecoid to show that Barrlslei Khobiagade (Teatcd misunderstanding amongst Lhe voters 
segai diivg the petitioner. Bui even assuming I hat such misunderstanding was nested by 
Buirisier Khobragade against lhe petilioner, the peliLinnei was tree lo make a counter pro- 
.paganda. Moreover, the petitioner has not examined a single voter who could say that 
lie was affected by such propaganda in question by Barrister Khobragade. It cannot, 
ttherclore. be said that the election iu question is thereby maleiially affecleU. 
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157. Issues Nos. 35 (a) and (fc).—These issues relate to para (3) (xxxix) of the election 
petition ami they refer to tile leaflets Exs. A-l. A-2 and A-3 filed by the petitioner. In rhis 
connection, Jagadish Salway (AW-1 j has first stared in his evidence (para 2) that the staie- 
ment contained in leaflet Ex. A-l is true. Chat leaflet is Issued by Shri Kathade, Presiilent 
of the Chanda District Congress Committee, and it contains a statement that Shri Tumpalli- 
ward President of the Nagpur Pradesh Cougies* Committee has expelled for six years for 
breach of discipline Lhe four persons mentioned theiein including Jagadislirao Salway, 
The fact contained in this statement receives eoiiohoration from the notice of Shri Tumpallb 
war, Ex, R L! A, which Jagadislirao Salway (AW-1) had admittedly received. With respect 
to that notice and to the leaflet Ex. A-l, Jagdish Salway (AW-1) had issued a statement 
dated 23rd Febiuary, 1957, Ex. A-2, and he also published in this connection a letter, dared 
Hth Match, 1954 of Shri Wasekai, President Taluka Congress Coinmicrcc, Chanda ( vide- 
Ex. A-3). It is not, however, mentioned in Shri Kathode's leaflet or Sliri Wasekars state¬ 
ment that Jagadish Salway liad filed in his nomination paper fioni Chanda Parliamentary 
constituency as a dummy candidate for the petitioner. In fact it is admitted by Jagadish 
Salway (AW-1) that lie withdrew his candidature in the election in question in favour of 
the petitioner. It is, theiefore, clear that no statement was issued by Shri R. W. Kathade 
and Shri Wasckar on behalf of the Congress that Jagadislirao Salway bail filled in his nomi¬ 
nation paper from Chanda Parliainenlaiy constituency as a dummy candidate for the peti¬ 
tioner. It is, however, tine that Sliri Kathade had issued a statement thaL Jagadislirao 
Salway has been expelled from the Congress and LliaL statement is true. 

158. But eten assuming that the statements in question were false and defamatory, the 
question whether they were calculated to prejudice the gcneial opinion of die voters against 
Jagadishrao Salway does not arise tor consicletation in this case, because Jagdishrao .Salway 
himself did not contest the election In question. Such statement could 110 L have anv effect 
on the prospects of the petitioner’s election, because they did not relate to the peilioucr. 
It cannot, therefore, be said that the petitioner’s election was materially affected by those 
statement in question, 

159. Issue Ao. 37. This issue refers to para (3) (xliii) of the election petition. No evi¬ 
dence has, however, been adduced by the petitionee in suppent ot these allegations. The 
Servants of the Janapada Sabha do not come nndei sub-section (7) of section 123 of the 
Act. Besides, by my order dated 18th September, 1957, the petitioner was directed to give 
the dates When school building and school material in question were suit 1 to have been used 
for tile furtherance of the election prospects of the respondent but even those particulars- 
were not supplied by the petitioner. Elius, in the absence of those paitieulais and also in 
the absence ot any evidence on this point, it must be held thaL the petitioner lias failed 
to prove this issue. 

160. Issues Nos. 38 (a) and (5).—These issues refer to para (3) (xiv) of the election, 
petition. In this connection Mohammad Wapr Ali (AW-19) lias stated that on the polling 
day ai Talodhi Mokasa, Yado Saokar and Sitaram Kamgat, who were the Cnngtess workers, 
were taking the volcis by catching their hands upto the table ot the polling oflicei and they 
used to take the voters even upto the enclosure where the ballot boxes weie kept and he 
Complained about such conduct to the polling officer oiallv tlitice or four times. The copy 
of his complaint is Ex. A-21 and there is an endorsement of the Presiding Officer on it 
that Yado Saokar, Lhe agent of the respondent, accompanied blind voters to the polling 
officer for legislative Assembly and after that the voter was taken by bint (’Presiding Officer) 
to the compartment. It is also staled in the endorsement by the Presiding Oihtei that lliere 
was no objccionable talk by Yado with those voters and he did not even speak to other 
voters. It is. therefotc, clear that the complailn of Mohammad Wajir Ali (AW-19) to the 
Presiding Officer Talodhi Mokasa against the respondent’s polling’ agent Yado .Saokar was 
false regarding the alleged fact of his going along with the voters inside the polling booth 
and canvassing within prohibited arra. This inference also received support from the 
evidence of Yadorao (RW-12), who Is referred to in lhe election petition or Yado Saokar. 

161. Yaclorao (RW-12) has further stated in his evidence that lie did not represent to the 
Presiding Officer that a man named Naktu was Waktu. However, in this connection the 
Presiding Officer's endorsement on Ex, A-21 is that polling agent concerned is warned not 
to speak with the voters in the polling station. But only from this endorsement it cannot 
be inferred that Yadorao (RW-12) was asking voter Naktu to tell his name as Waktya. Ire 
any case, the evidence of Mohammad Wajir Ali (AW-19) in this connection is highly 
urisalisfactory anil suspicious and it cannot, Lheiefore. be relied upon, ft is not, therefore, 
proved that Yado Saokar asked one Naktu to tell himself as Waklva, In anv cases, even 
assuming that this was so, It is a trifling matter, because ultimately it was the responsibility 
of the Presiding Officer to properly identify a voter and that fact did not, therefore, materially 
affect the result of the election of the respondent. 

162. Issues Nos. 40 (a), ( b) and (c).—These issues relate to the allegations contained in- 
para. (3) (first-xlvii) of the election petition. In this connection there is the evidence ol 
Yadorao (AW-9), pleader of Rajur-Manikgad, who was an independent candidate front* 
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Rajura constituency for assembly seat, dial about 2 or 3 days before the date of polling 
he learnt about the fixing of polling stations in Rajura constituency and he got a list there<3 
and its result was that he could not uppoint agents al most of the polling stations. He 
also stated that because the people did not know where to go for polling, they did not 
reach the polling stations on the dale of polling. But he did not himself make any enquiry 
in this respect in the offne of the Returning Officer and the Assistant Returning Officer at 
Chanda, though lie used to visit Chanda off and on for other purposes. He could not give 
the names of the voters and he did not note that information regarding die voters who 
could not go to the polling stations because they did not know where lo go for polling. He, 
however, stated that R. P. Tekam at Chanda was his election agent and was entrusted with 
Lbe work ol getting a list of the polling stations for Rajura constituency. It, therefore, 
appeals drat Yadorao had no personal information regarding die date when the polling 
stations in Rajura constituency were finally fixed. 

163. Coining now to the evidence of R. P. Tekam (AW-42), according to him, by 9th 
February 1957 the lists of polling stations in Chanda Parliamentary Constituency were not 
received by him. He then issued a (degram to the Election Commission and Ex, A-J2 is a 
postal copy of that telegram dated 9th February 1957. He has also stated that because the 
approved list of the polling stations wax not received in Lime, the petitioner could not 
appoint pulling agents at 7 or 8 polling stations. He, however, further admitted in his 
cioss-cxaminalion that he used to go to the Election Office at Chanda almost everyday when 
he used to he at Chanda. It is also significant in this connection that, as stated by him, 
the petitions or his citation agent Vishwcshwarrao never talked to him nor complained 
to the uuthuiilies regarding non-rcceipt of lisL of polling stations of Rajura Tclisil. 


16-1. The grievance of the petitioner in this—connection docs not appear to be genuine, 
because! ax stated by Slid Anwikai (AW-10), the Election Olfuer for all the constituencies 
in the Chanda district, the approval of the Election Commission to the lists of the polling 
stations was received on 12th February 1957, and when the lists were sanctioned, copies 
thereof were at once sent out. A letter Ex. A-13 in this connection was drafted by the 
Assistant Returning Officer Shri Anwikar on JSth February 1957 in which it is written that 
the approval of the Election Commission to Lhe lists of the polling stations was received 
on that vety day, meaning theteby 13th February 1957, and copies of the lists were being 
published and sent to the contesting candidates. It, however, appeals from that letter that 
it was despatched to R. P, Tekam on 23rd Eebruaiy 1957. But in Litis connection Shri 
Anwikar has stated that to his knowledge, no complaint was received alter 12Ui February 
1957 that no lists of polling stations were received. 

165. .So far as R. P. Tekam, the agent of the—petitioner is concerned, Shri Anwikar has 
stated that he acknowledged the receipt ol the lists of polling stations of Rajura constituency 
on 13th February 1957, of Saoli anil Armori constituencies on 19th February 1957 and of 
Sironchh constituency on 28th February 1957 and even previous to 28tli February 1957 he 
had obtained lists of polling stations of Sironclia constituency. It is also significant to 
note ill this connection tliaL, as stated by Shri Anwikar (AW-10), the Election Commission 
did not make any changes in the provisional lists of polling stations submitted to him for 
sanction. He has further stated that the delay of 10 days in despatching Ex. A-13 to Tekam 
was immaterial, because the lists of polling stations were already supplied to him and hi* 
acknowledgment was taken. As stated by Krishnarao (AW-7) of Gondplpri, about eight or 
fifteen days prior to the day of polling, lie had learnt that Gondpipri was a polling staLion. 
It is, therefore, clear that there is no substance in the grievance of the petitioner in this 
matter. It must, therefore, be held that even if there was late publication of the polling 
lists, the voters were not misguided thereby. There Is also no satisfactory evidence to show 
as to at what polling stations, polling agents could not be appointed by the petitioner on 
account of late publication of polling lists. Therefore, it cannot be held in the circumstance* 
of the case that the late publication of the polling lists had materially affected the result 
of the election, In any case, the respondent or any of his workers was not responsible for 
late publication of the lists of polling stations and it could not be said that any of them 
contravened the provisions of section 25 of the Act in this respect. 

166. .Issues Nos. 41(a) and (6).—These issues refer to the allegations in para (3) (second- 
xlvif) iii the election petition and relate to the pamphlet Ex. A-9 issued by Shri Kathade, 
President of the District Congress Committee, Chanda. This leaflet mentions the various 
works performed for the welfare of the people in Chanda district, presumably by th<> 
Government, during the regime of Shri M, S. Kannamwar, a Minister of State Government. 
The grievance of the petitioner in this connection is that the arts of the Parliament and 
the activities of the Government weie interpreted in this pamphlet to be those of the 
Congress party in order lo mislead Lhe voters. It is, however, well to remember in this 
connection that Shri M. S. Kannamwar was and is a Minister of the Government formed by 
the Congress parly in the Legislature. Thcrcloie, in substance, the acts of Government of 
the Congress pailv are the acts ol the Congress party in the Legislature and hail-splitting 
is not possible in such m eumstances between the acts of the Congicss Government and those 
of the Congress party. 
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1G7. I 11 this connection, Shri Kannamwar (RW-20) stated in his evidence taken om 
commission that so far as he remembers the facts stated in the pamphlet issued by Shri. 
Katliade regarding the wmk done by him (Shri Kannamwar) for the Chanda district during; 
the Congress regime as a Minister are correct. There is nothing in ids cross-examination 
to doubt or discredit the veracity of his version in this matter. Even ]agudish Saiway 
(AWT), the staunch supporter of the petitioner, did not say that the statements contained, 
in pamphlet Ex. A-9 were false. Thus, the petitioner has failed to prove the falsity of the 
statements contained in Ex. A-9. Therefore, even assuming that such pamphlets issued by 
Shri Katliade were widely distributed in the Chanda Parliamentary constituency, it cannot 
be said that they contained false statements and were calculated to misguide the voLers and 
they were distributed with an intention to falsily induce them to vote for the lespondent. 

168. Issues Nos. 42(a) and (h),—These issues refer to live allegations contained in para. 

(3) (xiviii) of the election petition and they refer to the printed leaflets Ext, A-8 and A-22, 
purported to have been issued by Shri Kirtimantrao, The complaint of the petitioner in 

this connection is that the original leaflets corresponding to those printed leaflets were- 

not in fact signed by Kirlimatuiao and they were got printed by the Congress canvassers- 
to use KirlinianLiao's influence for respondent's election and the said fraud was practiced 
tor furtherance of the prospects of the respondent's election. In this connection it is necessary 
to note that the petitioner has not examined Shri Kirtimantrao to show that those leaflets 
were not issued or authorised by him. His examination was obviously necessary in ordet to 
show whether he owned or disowned the publication of those leaflets. 

169. The petitioner has. however, examined Baburao alias Ramchandrarao PoLduklie 

(AW-22). lie has stated that die leaflets of the type of Ex. A-8 and Ex. A-22 were printed 
at his press. He further produced in his cross-examination the manuscript leaflet dated 
10th February 1957, Kx. R-10 (corresponding to Ex. A-8), which, according to him, bears- 

the signature of Kirllmantiao and such a pamphlet was printed twice or thrice. Even 

Vishweshwarrao (AW-43) has stated that die signature on Ex. R-10 looks like the signature 
of Kirtimantrao. Therefore, so tar as the original manuscript leaflet Ex. R-10, corresponding; 
to Ex. A-8, is concerned, there can be no doubt that it bears the signature of Sliri Kirti¬ 
mantrao. 

170. So far as the original leaflet Ex. R-Il, corresponding to printed leaflet Ex, A-22 is. 
concerned, Baburao Potduklie (AW-22) has stated in his evidence that Shri Appahvar 
nnd Sliri Kirtimantrao personally visited his press on 6th March 1957 and handed over to- 
him the original manuscript Ex. R-ll tor printing and lie handed over those leaflets to 
Appalwar. There tan, therefore, be no doubt on diat the printed leaflet Ex. A-22 was 
Issued with the authority of Shri Kirtimantrao. It is, however, true, as stated by respondent 
Shri Swaml (RW-18) Lhat the original manuscript leaflet Ex. R-ll does not bear the signature, 
of Shri Kirtimantrao; but according to him it is in the handwriting of his election cleik at 
Wani. There is no reason to disbelieve diii statement in the absence of examination of 
Shri Kirtimanliao 011 this point. In this connection the respondent has denied in his cross- 
examination (para 84) Lliat he pioLured the printing and distribution of the leaflets Ex, 
R-10 and Ex. R-Jl. 

171. It is also quite natural that in view of the intimacy between the respondent and 
Shri Kirtimantrao, who also belongs to the Congress party, such leaflets in question were 
issued by Shri Kirtimantrao. The intimacy between tnc respondent and Sliri Kirtimantrao 
1* disclosed from Lhe letters F.xs. R-14 to R-17 and leLler Ex. R-67 addressed to the respon¬ 
dent by Shri Kirtimantrao. Shri KiiLimanlrao’s election office in the last general election 
campaign was also, as stated by Shri Swami (RW-18), at the latter's house and his whole 
correspondence regarding election used to pass through the respondent’s clerk who used to 
■end him workers. In such ciicumstances, it is quite probable that Sliri Kirtimantrao got. 
printed anil published the leaflets of the type of Ex. A-22. The pctitionei has, therefore, 
failed to prove that any fraud was practised by the respondent or by bis woikers or by 
any other person by publishing and theulating the pamphlets in the name of Shri Kirtimant¬ 
rao for the furtherance of the piospects of the respondent's election. 

172. Issues Nos. 4!) (a), (ft) and (c).—These issues relate to para. (3) (xlix) of the election 
petition anil lefer to the leaflet Ex, A-23. According to R. P. Tekam (AW-42), petitioner's 
agent, portion marked A in Ex. A-23 is objectionable. As he says, the people in the 
villages in the Chanda Parliamentary constituency are illiteiale and they liad blind faith 
fn MahaLina Gandhi and Pandit Jawahailal Nehru and, llicrclore, liy the objectionahle 
portion in Ex. A-23, they were misled. There is, however, nothing objectionable in fact 
'll the said portion of the leaflet Ex. A-23. All that is sLated therein is that signatories of 
the leaflet want to assure Lhe voLers that they would do their duties and discharge their 
responsibilities and similarly they are determined to act in such a way as to bring luster 
to the memories of the ideal leaders like Dada Bhai Navaroji, Lok Manya Tilak, Mahatma- 
Gandhi and Sliapurji Shakalawala whose memories they would ever cherish and they also 
considered that to brighten the memories of such leaders is the way to enhance the glory- 
of Pandit Jawaharlal Nehru who Is completing the work of the said leaders. 
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173. Thus, there is nothing in the pamphlet to indicate that the respondent thereby 
Contended that he was representative ol late Mahatma Gandhi, the father of Nation, and 
Jawaharlal Nehru, the Prime Minister of India. Because the respondent was contesting the 
election as a candidale of the Congress party, there was nothing objectionable in his use of 
the names of the past and the present leaders of the Congress party in order to tell the 
voters Lhat he was their follower in politics and wanted to work on their lines. Those 
names cannot be considered to be national symbols, such as the national flag or national 
emblem. There is, therefore, no substance in the petitioner's contention in this respect. 

174. Issues Nos. 44 ( 11 ) (b) and (c).—These issues relate to the allegations contained in 
para. (3) (1) of the election petition and they refer to leaflet Ex. A-10 issued by some 
weavers. That leaflet contains an appeal to the voters of the weaver community In Chanda 
district. The objectionable portions therein are, according to R. P. Tekarn (AW-42), 
portions marked A, B, C, D and E. As stated by him, in portion marked C therein, there 
is a reference to grants to weavers for conducting hand-looms and by the objectionable 
portions in the said leaflet, it is said, the voters thought that whatever Government had 
done for Lhetn was done by Congress and, therefore, they were misled. This contention 
connot be accepted, obviously because the leaflet in question contains an information regard¬ 
ing the first five year plan for the welfare of the cultivators and others as a whole and 
regarding second five year plan for the weavers in particular. It thus contains a declaration 
of public policy or promise of public action of the Government regarding weavers. Even 
Nagpur Pradesh Congress Committee had published a leaflet Ex. R-91 containing an informa¬ 
tion as to what the Congress Covernment has done and is going to do for weavers. 

175. Such a political policy or programme for the welfare of weavers docs not amount to 
bribery or undue influence within the meaning of sub-section (1) or (2) of section 123 of the 
Act. Moreover, petitioner has not been able to show that any of the statements contained 
In the leaflet Ex. A-10 is false. O 11 the contrary, it is admitted by Ramchandra Kayarkar 
(AW-5) that weaver community is getting benefit of the Weavers' Co-operative Society, Lhe 
fitet mentioned in leaflet Ex. A-10 and according to him, such leaflets were distributed at 
Chanda. One of the signatories of that leaflet, is Pundlik Tekade (RW-15). As stated by 
him, that leaflet was issued, because on behalf of Manohar Rotpalllwar propaganda was 
made amongst weavers that the Congress and the Congress Government have not done any¬ 
thing for the benefit of the weavers. Thereafter, as he says, he and his friends, who are 
Congress workers, convened a meeting of weavers and the people in that meeting were of 
the view that they should support Congress candidates and according to that view of the 
people, leaflets of the type of Ex. A-10 were prepared printed and distributed. 

176. Thus, as stated by Pundlik (RW 15) that leaflet was not issued at Lhe instance of 
the respondent. He, however, slates lhat the contents of that leaflet are correct. As further 
stated by him, the amount of grants mentioned in Ex, A-10 had become known to the 
signatories thereof from newspapers and people of Chanda Weavers’ Co-operative Society 
also know about those grants and that information was communicated to the signatories of 
the leaflet by the officers of thr Chanda Weavers’ Co-operative Soiiety. He was, as he says, 
for sometime the Honorary Secretary of the Weavers’ Co-operative Society, Chanda. In 
these circumstances ,his version regarding tire source of information contained in the leaflet 
Ex. A-10 cannot be disbelieved. In any case, as has been already indicated, the petitioner 
has failed to prove the falsity of any of the statements contained in that leaflet. Therefore, 
even assuming that the leaflet Ex. A-10 was issued and distributed amongst the weavers 
with the consent of the respondent, that ait does not amount to any corrupt practice defined 
under section 123 of the Act. 

177. A similar question arose in Swaminalha Mcrhondar v. RamaUngam mid others 
(2 E.L.R. 300) and it is held therein that the offer made by a candidate, of land and cattle 
to the landless and Lhe pooT, irrespective of caste, creed, community ahd religion, does not 
amount to corrupt practice of bribery as defined under section 123(1) of the Act, for the 
giving of the land to the landless and improving the position of the poor in general is in 
the line with the lessening of inequality of wealth and income which is a commonly accepted 
aim and object of Statesmen and Governments in most modern democratic countries. 
Applying this test to Lhe statements contained in Ex. A-10, it is clear that they do not 
amount to bribery or undue influence under sub section (1) or sub-section (2) of section 
123 of the Act and they were not calculated to Induce the voters corruptly. 

178. Issues Nos. 45 ( a ), ( b) and (r): —These issues refer to the allegations contained In 

? ara (3) (li) of the election petition and relate to the several leaflets issued by the Nagpur 
radesfi Congress Committee, namely, F.x. A-6, Ex. A-7, Exs. A-49 to A-57 and Ex. A-58. 
The title under which these leaflets have been issued is "Congress Ne Kay Kelii ant Kay 
Karnar Ahe" (What Congress has done and what it Is going to do). Ex. A-6 is meant for 
Adiwasls, Ex. A-7 is meant for workers and Ex. A-49 refers to the broad outlines of socialistic 
•odety. Ex. A-50 is for Harijans, Ex. A-51 is for women and Ex. 52 is for cultivators. 
Ex. A-5S refers to the achievements under the first five year plan, while Ex. A-54 refers to 
(he shape of second five year plan. Ex. A-55 is regarding the work done in the sphere of 
public health, while Ex. A-56 refers to the importance of the Congress party amongst many 
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political partita in India. Leaflet Ex. A-57 refen to the Government's method of levying 
taxes and Ex. A-58 relates to the main points in the manifesto of the Congress party. 
Ex. R-91 is also one of such pamphlets issued by the Nagpur Pradesh Congress Committee 
for weavers. 

179. Similaily, pamphlets were issued by the All India Congress Committee and they 
arc Ex. R-87, which relates to election manifesto, and Ex. R-92 and Ex. R-94 which deal 
with the subject as to why people should vote for the Congress candidates. Ex. R-95 is a 
pamphlet entitled “Gajadhar Ki Kahani" regarding cultivators and others and pamphlet 
Ex, R-9G also deals with the same subject. R-97 deals with the subject of India in 
villages, while pamphlet Ex. R-98 relates to subject of social revolution. The pamphlet 
Ex. k-99 discusses the employment problem. 


180, The leaflets issued by the Nagpur Pradesh CongTess CommitLee, relied upon by the 
petitioner, thus appear Lo be on the same lines on which All India Congress Committee made 
the election propaganda hv issuing several pamphlets referred to above. They all relate' 
to the public policy or promise of public action by the Congress party regarding the last 
general elections to the State Legislatures and to the Parliament. By issuing such pamphlets, 
Lhe Congress party has exercLscd legitimate political influence and such political propaganda 
is permissible lor the purposes of the election when candidates are required to place before 
tlie electorate as to what they have done and what they are going to do for their welfare if 
they are elected. Such piopaganda cannot, therefore, be regarded in any way objectionable. 


181. It is, however, true that in many of these leaflets and pamphlets what the Govern¬ 
ment of the Congress party has done is shown to have been done by the Congress party 
itself. As has been aheady indicated, such a delicate distinction cannot be made, because 
in democracy thcie is a Government of a particular party and what is done by lhat Govern¬ 
ment can, llicrcfoie, be regarded as done by that party. There is, therefore, no substance 
in the contention of the petitioner that all these pamphlets in question were issued with 
a corrupt motive, It is, however, true lhat in those pamphlets assurances are given that 
several beneficial schemes would be carried out for the voters in case they voted for the 
Congress candidates; but such assurances are only by way of legitimate persuasion of the 
voters; and without such assurances there cannot be any election propaganda. There is 
nothing objectionable in such assurances which constitute only legitimate political propa- 

f anda. Such propaganda creates only legitimate political influence and not undue influence, 
n this connccllon it is necessary to note lhat the President, Nagpur Pradesh Congress 
Committee, had asked Congressmen in leaflet Ex. R 7G not to resort to indecent methods 
of canvassing. Tltc piopaganda in question carried on by several leaflets teferred to above, 
therefore, did not amount to corrupt practice of bribery or undue influence or mis-representa- 
tlon, 


182. Issues nos. 4G (a), (b) and ft'):—These issues relate to para (3) (iii) of tlie election 
petition. In this connection, in his statement of particulars dated 25th September, 1957, 
the petitioner lues given eight items of expenditure which, it Is said, tlie respondent has not 
included in the return oi his election expenses. Those items are as follows:— 

" (1) Copying charges of the various voters' lists. 

(2) Ferry charges of respondent’s trips to Irai-ghat and Chat after Vyahad. 

(3) Printing charges of pamphlets. 

(4) Various donations given by the respondent including Rs. 300/- for Manors 

School building, Rs. GOO/- for Kohrcgaon School building, Rs. 150/- for 
Dhiraar Samaj of Armori, Rs. 8000/-to Scheduled Caste Ecdeiation (.Shri 
Kliobragade), etc., 

(5) Wages for preparing voter’s cards. 

(G) Taxes for affixing boards on Narul land, 

(7) Expenses incurred on workers in Armori and Sironrha Legislative constituencies. 

(8) Expenses incurred on polling booth Mandaps in Armori and Sironcha Assembly 

constituencies.’’ 

183. The petitioner has not, however, adduced any evidence to prove that the respondent 
has incurred the said expenses. It has been already shown that the petitioner has failed 
to prove that, the respondent gave any donations for Manora or for Kolircgaon school 
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building or that he paid Rs. 150/- for Dbimar Samaj of Armori or Rs. 8000/- to the Scheduled 
Caste Federation. If, therefore, the return of thr election expenses filed by the respondent 
docs not show any of these amounts, it is because such expenses were noL incurred by the 
respondent; and his return of election expenses cannot be said to be false in this respect. 
As regard* other items also, the respondent's cioss-examination in paras 40, 41, 411, 60, 61, 
62, 63, 64, 65, 66, 78 and 79 docs not show that the return ot the election expenses filed by 
the respondent is in any way ialse. 


184. It is also necessary to note that according to section 77 of the Act, every candidate 
at an election is required to keep a sepatate and correct account of all expenditure in connec¬ 
tion with the election incurred or authorised by him or by liis election agcnl between the 
date of the publication ol the notification calling the election and the date of declaration of 
the result thereof, both days inclusive. Such account should contain the particulars as may 
be prescribed and the necessary particulars are stated in rule 13) ot the Representation of 
the People (Conduct of Elections and Election Petitions) Rules, 1956. According to rule 
135 ibid, the LoLal of the cxpendnuie of which account is to be kept under set (inn 77 of 
the Act and which is incut red in connection wiLh an election in any one Parliamentary 
constiluency shall not exceed Rs. 25,000 in the case ol a single member constituency in any 
Slate and the constituency in question was such a constituency. 

185. The petitioner has filed a copy of the respondent's election expenses Ex. A-89, which 
shows (he total expenditure of Rs. 12,709/6/6. It is, however, an incomplete copy as it does 
not contain the copies of (he vouchers attached with the return. Rut the original return 
along wiLh its vouchers was produced from the olhee of the Returning Officer before the 
Tillmnal and it was used during the cioss-examination of respondent Sliri Swami (RW-18), 
who has stated thaL his return of election expenses is not false in any respect. lie has 
further stated that being a Congress candidate, he was also retpiircd to pay Rs. 20119 to the 
Pradesh Congress Committee for propaganda, publicity and for literature etc. That amount 
of Rs. 2,000 is also shown in liis return of election expenses. 

1R6. It is, however, true that as stated by him (para. 60) a number of Congress workers 
were working for him and oilier candidates and they weie travelling from place Lo place in 
Congress conveyances and they were rcciuircd to stay at different villages at cliil'cretiL (itnes. 
He has also stated that he never had any paid workers except 15 or lfi workers, and, 
therefore, question of showing expenses of such unpaid workers in the return of election 
expenses does not arise. He had, however, to pay lor the petrol and mobile oil of those 
nonvcyances which the workers used for his propaganda. He has further stated that the 
persons nientioned in para 8 of his statement weie not required to incur any expenditure, 
because conveyances were arranged for them by him and other assembly candidates. It, 
therefore, appears from the evidence of the respondent that the other expenses, if any, 
incurred by the workers of the Congress party for bis election, which were not authorised 
by him, were not shown in the return of his election expenses. But such expenses need 
not be shown in the return of election expenses under the existing Election Law. As has 
been already indicated, a candidate is required to show in his return of election expenses 
only those expenses which arc incurred or aulhoiiscd by him or by liis election agcnL, 

187. Under the old rule 112 of the Representation of the People (Conduct of Elections 
and Election Petitions) Rules, 1951, however, the expenses incurred by an association, club 
or society for furthering the prospects of a candidate's election had to be Included in the 
return of his election expenses and, therefore, in view of that rule, a return which did not 
include such expenses was regarded as a false one, as laid down in Amirrhand v. Surrndra 
Lai Jha and olhrra (1(1 E.L.R. 57), which is relied upon by the learned counsel of the 
petitioner. But that was the law under the old rules and that Is not the law now and, 
therefore, [that decision Is not applicable to the facts of the present case which is governed 
by the present section 77 and rules 131 and 135 of the Representation of the People (Con¬ 
duct of Elections and Election Petitions) Rules, 1956, already referred to above. It cannot, 
therefore, be said that the return of election expenses filed by the respondent is contrary to 
the existing provisions of section 77 of the Act or of Ihe rules 131 and 1.35 ibid, simply 
because expenses, if airy, incurred in connection with the election of the respondent by 
Congress workers and Congress party, which were not aulhomed by him, have not been 
shown therein. 


188. Thus, in view of all Ihesc facts, it must he held that the respondent has not submitted 
a false return of his expenses anil he has not spent any amount over and above Lhc amount 
shown in his return in connection with the eleition in question. Thus, he has noL incurred 
or authorised any expenditure in contravention of section 77 of the Act and, therefore, lie 
has not committed coirupt piacticc within ihe meaning of sub-section (6) of section 123 of 
the A The question, therefore, whether the respondent has incurred disqualification to 
lie a " uibet of the House of the People for filling a Elite return of election expenses does 
'ml arise. 
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189. Issues Nos. 47 (a) to (c).— Thus, the petitioner hits tailed to prove that the respondent'*: 
election has been procured ny any corrupt practice or illegality. Similarly, he has also 
failed to prove that the result of Lhe election in question has been materially affected by 
any corrupt practice or illegality. lhe respondent's election cannot, therefore, be declared 
void or the petitioner cannot be declared elected in place ot the respondent. Consequently, 
the petitioner is not entitled Lo any relief or to any costs incurred by him, 

190. Thus, the petitioner has tailed to establish any of the fortysix alleged corrupt 

£ radices and illegalities to the satisfaction of this Tribunal. He has become unsuccessful 
l making out eten a single ground which could be sufficient for vitiaLing the election in 
question anti all the grounds taised by him for calling the election in question are found 
to be without any substance. Consequently, Lhe petitioner has totally failed in his formid¬ 
able endeavour to dislodge the respondent who had won against him the election in question 
by a laige majority of about twenty two thousand votes. 

191. The result, therefore, is that the election petition is dismissed. The petitioner will 
bear his own and Lhe respondent's rosts ini lined in these proceedings. In riew of the fact 
that Lhe panics piesenLed very keen conLest in this case the eounsel’s fee for each party is 
fixed upio the maximum of Its. 15,00/- if rcitilled. The schedule o£ costs be drawn up 
accordingly. 

T. R. Gosewade, 

Member, 

Election Tribunal, Wardha. 

The 7th December 1957, 


COURT OF THE ELECTION TRIBUNAL. WARTJHA 
Election Petition No. 466 of 1957 
Shri Lai Shyam Shah—Petitions. 

Versus 

Shri V. N. Swami. Advoiate, Chanda—Respondent 

Copy of Schedule of costs of Election Petition 


Petitioner 





Respondent 





Rs. 

nP. 

Rn. nP 

X Stamps for Powers 




6 

00 

5 oo 

2 Stamps for exhibits 




37 

40 

0 00 

3 Pleader’s fees allowed and certified 




■ i 3 50 o 

00 

1,500 go 

4 Stamps for applications 




5 

oo 

23 00 

5 Slumps for affidavits . 




5 

00 

3 00 

6 Service of processes 




13 “ 

75 

45 50 

7 Subsistence allowance of witnesses 

- 

♦ 

• 

■ 1,^49 

70 

613 25 

8 Commissioners fees 

■ 

• 

• 

30 

45 

192 55 



TOTAL 

. 2,966 

0 

2 382 30 


T. R. Gosewade, 
Member, 

Election Tribunal, Waidha. 


The 9th December, 19S7. 
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BEFORE THE ELECTION TRIBUNAL, WARDHA 

Presided over By die Member, .Shri T. R, Gusewade, B.A., LL.B., (District and Sessions. 
Judge, Wardha). 

Ki rcrioN Peiition No. 4-1G of 1957 

Petitioner.—Lai Sliatn Shall S,n l.al Bhagwun Shah, Resident of I’anabaras, lahsil Baled, 
District Durg (Madhya Pradesh). 


Vt'rsus 

Respondents.—(1) Shri V. N. Swaniy. Advocate, Chanda, Tahsii and District Chanda. 

(2) Shri J. B. Salwe, resilient of Chanda, lahsil and District Chanda. 

(3) Shri Hhagwatiprasad Mishra, resident oi Chanda, Tahsii and District Chanda. 

COPY OF ORDER 

(Delivered on this 30th day of August, 1957). 

The petitioner and the respondent No. 1 weie (he only two contesting candidates at the' 
election oi a member to the House oi the People from Chanda Parliamentary Constituency 
at the general elections held in February and March, 1957 and the respondent No. 1 was 
declared duly elected. Therealtcr, when the cleiLiou petition came up lor hearing before 
this Tribunal for the first time on 10th July. 1957. the icmined candidate, respondent Nu. 1, 
presented the application raising (wo preliminary objections and praying for dismissal of 
the election petition under section 90(3) of the Representation oi the People Act, 1951 (Act 
No. 33 of iffcl) hereinafter referred to as the Act. This older relates to the said applica¬ 
tion and other allied matters. 

The two preliminary objections raised by the respondent No, 1 in his application in. 
question (I. A. No. 1) and also in his written statement are as follows. His first objection 
is that Shri R. VV. kaihude was a candidate in the election for the Chanda Parliamentary 
constituency along with the petilioner and the respondents and his nomination was duly 
accepted by the returning olheer and like Lhe respondents Nos. 2 and 8, Shri Katliade 
Withdrew according to section 37 of the Act. The petitioner, as further contended by the 
respondent No, 1, has made allegations of corrupt practice against Shri Katliade in paras 
S (xxxix) and 3 (XLVIf) of the petition anil it was, tfiercfoie, obligatory for the petitioner to- 
join Shri Kathade as a respondent to this petition under section 82 (b) of the Act. Secondly, it 

is urged by the respondent No, 1 that the respondents Nos. 2 and 3 were not contesting 

candidates anil no allegations of lonupt practice have been made against theni in the petition- 
and consequently, they could not be joined as respondents under seilion 82(a) or (b) of 
the Act. Tito respondent No. 1, therefore, prays that this Tribunal should dismiss the peLiLiou 
under section 90(3) of the Ait on thr ground that it does not comply witli the provisions of 
lection 82 of the Act. 

The pelilioner has opposed the pieliminaiy objections laised by the respondent No, 1 on 
the following grounds stated by him in his reply to the respondent No, 1 application;— 

(a) Shri R. W. Katliade was not a duly nominated candidate at the election in question, 

(b) Shri R. W. Kathade, haring withdrawn liis candidature on 4tli February, 1957, 

was not a candidate within the meaning of section 82(h) of the Art, 

(c) Corrupt practices were committed at the lime when Shii R. W. Kathade had' 

already withdrawn his Candidature, 


(d) Allegations of corrupt practices have not been made in the petition against Shri 
R. \V. Kathade. 

(c) Allegations of corrupt practices, if any, against Shri Kathade have been made 
against him not as a candidate but as against any other person. 

4. The netltiqner has, however, sought leave to add Shri R IV. Kathade as a party under 
Order, 1, Rule 10, of the Code of Civil Procedure and to amend the petition accordingly 
or to delete whatever allegations of corrupt practices there may be found against him in the 
petition and to this effect he has made a separate application (1. A. No. 2). This applica¬ 
tion is opposed by the respondent No. 1 011 Lhe grounds stated in his written reply dated 
ttth August, 1957. 
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5. In view of these contentions raised by (lie respondent No. 1 and the petitioner regard¬ 
ing the preliminary objections in question, the following preliminary issues arise for deter¬ 
mination and they arc stated below with my findings thereon:— 


Preliminary' issues 


Findings 


I , (a) Whether Shrl R- VC'. Kathade was duly' 

nominated candidate in the election in 
question ? 

(b) Whether his nomination was duly 
accepted by the returning officer and 
whether he withdrew his candidature 
according to secLion 37 of the Act ? 

II. (a) Whether Shri Kathade’s joinder 

as a respondent to the petition was ob¬ 
ligatory i 

(10 Whether allegations of corrupl praclice 
have been made in the petition against 
Shri Kathade ? 

(c) Whether the petitioner should be 

allowed to join Shri Kathade as 
a respondent and to amend the peti¬ 
tion accordingly ? 

(J) Or whether the petitioner should be 
allowed to omit the name of Shri 
Kathade from the petition and to make 
such other alterations in the body‘of the 
petition In order to enable the peti¬ 
tioner to proceed with the petition ? 

III. Whether non-joinder of Shri 

Kathade as a respondent to the peti¬ 
tion or the joinder of respondents 
nos. 2 and 3 constitutes non-compli¬ 
ance of section 82 of the Act ? 


Yes. 


I part—-Yes. 

II part—.Yes. 


No. 


Dues not arise. But assuming the finding 
on issue no. II (n) in (he affimiarive, 
the finding on this issue is ‘ Yes 

Does not arise. But assuming the finding 
on issue no 11(a) in the affirmative the 
finding on this issue is ‘ No. ’ 


Docs not arise. Bui assuming the finding 
on issue no. II (a) in the affirmative, 
the finding on this issue is ‘ Yes \ 


I part—No. 

II part—No. 


Reasons for the findings 

C. Preliminary issues Nns, I (a) and (b ).—111 this connection it is pertinent to note that in 
his reply to the respondent No. l's application in question, the petitioner has not clearly 
and categorically denied that Shri R. W. Kathade was a duly nominated candidate in the 
elec Lion 111 question or that his nomination paper was dnly accepted by the returning officer 
or that he withdraw his candidature accoiding to section 37 o£ the Act. Petitioner's denial 
in this respect is thus evasive. 

7. Moreover, flic respondent No. 1 has filed an affidavit in support of liis contention ufl 
question. But no counter affidavit is filed by the petitioner, although a direction was givt^ 
as stated in the order-sheet dated 10th July. 1957 that the petitioner should also file a 
counter affidavit in reply to respondent No. l’s affidavit, if he thinks that it is necessary to 
do so. The facts stated in the respondent No. l’s affidavit, llieiefore, have not been con- 
txoveiled by Lhe petitioner by his affidavit. 

8 . The respondent No. 1 has also filed in support of Iris contentions iti question affidavit 
of Shri R. W. Kathade and also some documents. Of the said documents, document Ex, R-l 
is a copy of the entry in the electoral roll of mouza Chanda, Vithoba Khidlci Ward, for 
Legislative Assembly and House of the People ConsfiLueticy. This entry contains the name 
of Shri R. W. Kathade as an elector. Tins document, therefore, shows llial Shri R. W. 
Kathade possessed lhe necessary qualifications for membership of the House oE the People, 
as required by section 4(d) ol the Act The document Ex. R-2 is a copy of nomination 
paper which shows that Shri It. W. Kathade was noraiiialecl as a ranch dale for election to 
the lfonse of the People from the Chanda Parliamentary Constituency. It further shows 
that the said nomination paper was delivered to the assistant i"l,”-i>ig officer on 28,li 
January. 1957 and that cm scrutiny as required by section 36 of lhe let, Hut ..j'niiutiion 
paper was accepted by tin- iottirniug officer on 1st Fein nary, 1957. 
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9- The document Ex R-3 is a torn- of the list of validly nominated candidates for election 
to the House of the People from Chanda Parliamentary Constituency prepared by the return¬ 
ing officer under sub-section (8) of section SO of the Act. This document contains the name 
of Shri R, W. Kathade, besides the names of other nominated candidates. The document 
Ex R-l is a copy of the list of tontesting candidates relating to the election to the House of 
the People from the Chanda Constituency prepared by the assistant returning officer under, 
section 38(1) of the Act. 

10. This document Ex. R-l does not contain the name of Shri R. W, Kathade and con¬ 

tains only the names of the petitioner and the tespemdent No. 1 as contesting candidates. 
It, therefore, shows that Sltii R. VV. Kathade had withdrawn his candidaluic within the 
period prescribed under sub-section (1) of section 37 of the Act. This document and the 
other three documents (Exs. R-l. R-2 and R-3) are certified copies of public documents 
which aie admissible in evideiwc under section 77 of the Indian Evidence Act. Thus, by 
these four documents, it is proved sati.sf.ee (orily that Shri R. W. Kathade possessed alF 
requisite qualifications lor membership of the House of Lhe People and that he was a duly 
nominated candidate in the election in question and that his nomination was validly 

accepted by the returning officei and he withdrew his candidatuic attending to section 37(1) 

ol tire Act. These facts are also substantiated by the affidavits of the respondent No. 1 and 
Shri R. W. Kathade. No contrary evidence in the shape of affidavit or documents wai 
adduced by the petitioner. I, therefore, find the preliminary issues Nos. 1(a) and (b) in the 
affirmative, in favout of the respondent No. 1. 

11. Preliminary issue No. 11 (a ).—The counsel have dilated on this issue at great length 
and, therefore, it is necessary for me to deal with it somewhat extensively. As regards the 

1 "oinder of the parties to the election petition, set,lion 82 of the Representation of the 
’eople Act, 1951, as substituted by Act No. XXVII of 1950, states as follows: 

“A petitioner shall join as-respondents to his petition— 

(a) Where the petitioner, in addition to claiming a declaration that the election of’ 
all or any of 1 lie returned (.mdiclatcs Is void, claims a further declaration that 

he himself or any other candidate has hocn duly elected, all the contesting 

candidates other than the petitioner, and where no such further declaration is- 
tlaimed. all the relumed candidates; and 

(b) any other candidate against whom allegations of any torrupL practice are made in 
the petition.” 

12. It is also necessary to note that in Part Vf of the Ait in which section 82 is found, 
there is a definition of the word "candidate'' in section 79(h) of the Art. As laid down in 
Section 79 ibiil, in Parts AT, ATI and VIII. unless tiie context otherwise requires, "candidate" 
means "a person who lias been or claims to have been clulv nominated as a candidate at 
any election, and any such person shall be deemed to have been a candidate as ficml tile 
time when, with the election in prospect, ire began to hold himself out as a prospective 
candidate.” 

13. The second part of Lite definition of the word "candidate", stated above, relates to* 
thc point of time since when a person should he deemed to have been a candidate and, 
therefore, that pair oL the definition is not relevant for the purpose of ascertaining the 
meaning of section 82 of the Ad. For that pulposc, 1 he first pint of the definition i.i 
Important and the meaning given therein must be read in section R2 of the Act wherever 
the word "candidate'' or "candidates" omits in that section, unless flic context of section R2 
Jo indicate that any other meaning is tequiicd to he given to the word “candidate" or 
candidates" used (heroin. Consequently, the sluTilcny meaning of the wold "candidate" 
given in sehtion 79(b) of the Act should be read in section Hi* of the Act while interpreting 
the word ‘'candidate" or "candidates" in (hat section. 

14. In Litis view, the word ''candidate” used in section 82 of the Art means a person 
who lias been or ilaiins to have been clulv nominated as a candidate at anv election. 
Accordingly, the words “at any election” must be read immediately after the word "candi¬ 
date" or "candidates"—wherever lliese words oecui in section 82 of the Act, It is, therefore, 
necessary to interpret the words "at any. eleition" and to determine their Irue mean¬ 

ing. The words "at the election" as used in section 82 ol the Act. as it stood behue it was 
substituted by the second amendment of 1956, were interpreted In Silnram v. Yograjsing. 
(A I R. 1953 Bombay 293) by Division Bench consisting of the Honourable Mr. Justice 
Cliagla, the Chief Justice and the Honourable Mr. Justice Dixit of the Bombay High Court. 
As stated in that case, the objec t of section 82 is that all pin Lies who were concerned with 
the actual election and contested the election should he belore the Tribunal. As further 
observed therein, a person who did not contest the election and who withdrew from 
the fight does not stand in the same position as candidates who not only were duly 
nominated hut who were candidates at the election. It is therefore, laid down therein that' 
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a candidate who though duly nominated withdraws his candidature in consequences of 
which his name does not appear in the list of valid nominations need not be joined as a 
party to an election petUion. 

15. In this connection, the following observations made in that case at page 2% (Siltram 
•V. Yograjsing), cited above, are apposite: 

"If the intention of the f.egislaltire was that the petitioner should join as parties all 
candidates whose nominations were accepted, irrespective of the fart whether 
they contested the election or not and irrespective of the fact whether they were 
candidates at the election or not, It is difficult to understand why the expression 
"candidates who were duly nominated" is qualified by the expression “at the 
election”. It is clear that tlicie is a vital distinction between a candidate for 
an election and a candidate at an election. You are a candidate for an election 
long before the election takes place. You may cease to be a candidate for that 
election and you may not be a candidate at the election. "Ai the election" 
emphasises the point of time when the election takes place. It emphasises the 
fact that you arc a contestant at the election and that the voters have a 
right to vote for that candidate. It also emphasises the fact that the candidate 
has not withdrawn and has no right to withdraw and in Jaw he must he con¬ 
sidered to be a person who is contesting the election along with other candidates. 
The distinction between a candidate "for an election" and "at an election" is 
brought out by section .'I". That section provides that any person may be 
nominated as a candidate for an election till a seat in any constituency if he 1* 
qualified lo hr chosen to till that scat under Ihe provisions of Lhe Constitution 
and this Act. Therefore, at thal stage a person is nominated as a candidate for 
an election. Then section .S3 provides for presentation of nomination paper and 
requiiements for a valid nomination. Section 3<i provides loi the scrutiny of 

nominations, and section 37 provides for the withdrawal of-candidature. 

After that time is passed section 3tf provides for the Reluming Officer preparing 
and publishing a list of valid nominations. Once this has hern done and once 
the righl of the candidate to withchaw has disappcaied, then the candidate 
becomes a candidate at an election and it is this candidate" who has got to be 
made a party to the petition. If the other view was accepted, the view pressed 
for by Mr, 1‘atwardlian, it is difficult to understand how a candidate who has 
withdrawn from the contest is in any better position than any other elector; 
be has no rights other than the rights enjoyed by any elector; and why the 
Lcgislaluce should have taken lhe view that a candidate who has withdrawn 
should be made a parly to the election pelition is difficult to understand." 


16. This view is followed in Sheo Kumar v. V. G. Oak fA.I.R. 10'3 All. 633) in which It 
Is laid down that the words "at the election'' have reference to the actual time when the 
voting takes place and, thciefore, a candidate wlio withdraws his candidature under section 
37 of the Act, cannot be regarded as a candidate who was duly nominated at the elec lion 
and heme it is unnecessary to implead him as a party to an election petition. 


17. It Is, however, (rue that a contrary view has been lakrn in Mohammed Umair v. 
Jtarn Charon Singh (A I R. 10.14 Patna 7 7 1). According to that view the expression "candi¬ 
dates for election' and "candidates at the election” have been used in Lhe Act indiscriminate¬ 
ly and without any idea of drawing a distinction between the connotation of Ihesc two ex¬ 
pressions. As further stated theiein, 1 lie expression "candidales at the election" does noi 
necessarily mean only those candidates who weir concerned with the actual election and who 
contested the election and that expression occurring In section 82 covers the case of those 
■ candidates who had withdrawn their candidal me afier nomination. 


18. The learned counsel of the respondent no. 1 has urged lhat the view of the Bombay 
High Cuuit and the Allahabad High Court in the cases already quoted, lias been disapproved 
by Lhe Supreme Court in lagan Nath v. Ja.urant Singh (A.I.K. 19:14 S.C. 210) and Bhikaji 
Keshao v. Bnjlal Nnndltil fA.I.R. 19.1.1 S.C, 6 10). After considering these Supreme Cuurt's 
decisions, I hud that this contention of the learned counsel o£ the respondent no. 1 is in¬ 
correct and it cannot, therefore, he accepted by this Tiibunat. 


19. In fact, the Delhi Election Tribunal in Election Petiiion No. 10 of 1952, decided 
on 11th November 1952, which gave use to lhe case of lagan Kaili v. Jaswant Singh (A.I.R. 
1954 S.C. 210), held that one Raijnalli whose nominaiiou had been accepted buL who had 
withdrawn his candidature subsequently, wav not a necessary paity but he was impleaded as 
a proper party by that Tribunal which further held that non joinder ol Baijnath was not 
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■fatal to tlic petition. The decisions of that Tribunal anil of the Punjab High Court relat¬ 
ing to that matter weie found to be correct by the Supreme Court in Jagan Nath v, Jaswant 
•Singh (A.I.R. 195-1 S.C. 210) on the following grounds: 

(1) That the array of parties as provided by section 82 (old) Is not final and eon- 

elusive and that defect ian be cured. 

(2) If any party is omitted from the list of respondents, such a defect is not fatal and 

the Tribunal is entitled to deal with it under the provisions of the Code of 
Civil Procedure Ordei 1, Rules 9, 10 and 15. 

(X) That the provisions of section 82 are directory like the provisions of Order 34, 
Rule 1 of the Code of Civil Procedure and that rum-compliante with the pro¬ 
visions of secLion 82 (old) is not fatal to the petition and the matter has l# be 
determined in accoidante with the Rules ol the Code of Civil Procedure which 
have been made expressly applicable. 

20. It is, however, true lhat referente was made in that case to Silaram v, Yograjsing 
(A.I.R. 195.‘1 Bombay 293). But it was in connection with the question of allowing a de¬ 
fective verilication to be amended and not in connection with the question of joinder ol 
parties as required by old set lion 82. Therefmc. in mv opinion, the view oE the Bombay 
High Court that it was nut neiessarv to join a withdrawn candidate as a respondent in the 
election petition under section 82 of the Act was not disapproved hy the Supreme Court. 

21. Coming now to the decision of the Supreme Court in Rhiknji Keshtn v. Rrijlal 

Kanillal (A.I.R. 1955 S.G. CIO), which amse out of the judgment of Ihe Election Tribunal, 
Akola, which held that the withdrawn candidates were also necessary parties, the Supreme 
■Court in that ease found il unneccssarv and academic to go into that judicial controversy, 
having regard to the previous decision of thaL Court in lagan Nath v. Jaswant Singh (A.I.R. 
1951 S.C. 210). Following their previous decision, the Supreme Court held in that case 
that even if tire necessary parties olhci than the returned candidate have not been implead¬ 
ed, Lbe petition was not liable to be dismissed "in Hininr" on that sole (pound but that 

it was a matter to be taken into consideration at the appropriate stage witli reference to the 
final result of the case. 

22. It Is, however, true that in Dhihaji Keshfn v. Ihijlal Nancllal (A.I.R 1955 SC. H10), 

flic Supreme Court observed that if they weie called upon to settle the controversy tut 
-regards joinder of parties, they would prefer to base their decision not on anv mcliculouT 
construction of the phrase "at the election" but cm a comptehensivc consideration of the 
relevant provisions of the Act and of the rules framed thereunder and of the pmpose, if 

any, of the requirement of section 82 as to the joinder of parties other than the returned 

candidate. These observations cannot, however, be taken to mean that the view of the 
Bombay and Allahabad High Courts on the point in cjucstion was disapproved by the 
Supreme Court. In fact, lint Supreme Court did not decide the question in any of these 
two decisions cited above, and tneiefore, it is incorrect anil misleading to argue lhat the 
■view of the Bombay and Allahabad High Courts on the point in question has been dis¬ 
approved by the Supreme Court, The fail, llieielore, remains that the view of the Bombay 
and Allahabad High Courts on the poinL in question, which has been alieacly indicated, ii 
not disapproved by the Supreme Court and, therefore, that view can still lie followed. 

23. The at heme of the Act more or less remains the same even after the changes intro¬ 
duced in the Act by Act No. XXVII oE 1956. That scheme anil the relevant provisions of 
the Act, as the> wete before the amendments were inundated by the amendment Act No. 
XXVII of 1956. have been examined in Sitnram v. Yogra/ting (A.I.R. 1953 Bombay 293) and 
Shea Kumai v. V. C. Oak (A.I.R. 1953 All. 633) The puipose of Ihe joinder of the parties 
-other than rhe returned candidate has also been examined in these two cases. Therefore, 
for the ications given therein. I prefer to follow the view expressed in these two cases a* 
regards the meaning of the words "at the eleiLion" in section 82 as it stood before the 
amendment of 1956. The view ol the Faln.t High Court in Mohammad Umah v. Ram 
Charuri (A.I.R. 1954 Patna 225) that the expressions "candidate for election” and "candi¬ 
dates at (lie elecLion" have been used- in the Act inclisiliiiiiualely is one which, with due 
■deference to the Honourable Judges who decided the case, I bud difficult to accept. 

24. The better view appears to be. as obseivcd by the Bombay High (limit in Ihe case 
cited above, that theie is a vital distinction between "candidates tor the election" and 
"candidates at the election" and the Legislature puiposely used the words "for au election" 
■in one part of the Art (rude section 32) and "at the election" in another part of the Act. 
Therefore, following the view of the Bombay a oil Allahabad High Courts. I find that the 
■words "ac the election" have reference to the actual time when the voting lakes plaie and, 
therefore, these parties who were concerned with the actual election and who Contested the 
■ejection, were necessary parties Lo Llic election petition actoiding Lo section 82, as il stood 
■before the second amendment of 1956. 

25. This Interpretation applies even lo present section 82 of the Act, although it now 
stands recast and has undergone considerable change by virtue of the amendments Act No. 
XXVll of 1956. Ihe main teason for this conclusion is that the words "aL any election" 
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used in the definition o£ "candidate" given in section 79(b) ibid have to be necessarily read, 
as already indicated, in section 811 immediately after the words ''candidate” or "candidates" 
used therein. 

26. It is, however, contended by the learned toiinscl of the respondent no. 1 that this 
Interpretation cannot be applied to the present section 82 of the Act, because according Lo 
this section the candidates hare been divided into three categories, namely, (1) contesting 
candidates, (2) returned candidates and (!1) any other candidate; and the third category 
applies to candidates who have withdiawn after nominations have been validly accepted. 
Bat this argument does not appear to me lo be sound. According to the plain reading of 
the section, joinder of respondents to the eledion petition depends on the kind of relief 
claimed by the petitioner, Under section 84 of die Act, a petitioner may, in addition to 
claiming a declaration that the election ot all or any of the returned candidates is void, 
claim a funher declaration that he himself or any oilier candidate has been duly elected. 

27. Section 82.of the Act at the outset lays down that a petitioner shall join as respondent 
to his petition, where die petitioner, in addition to tlaitiiiug a declaiation that the clecLion 
of all or any of die returned candidates is void, claims a lurtlier declaration that he himself 
Or any other candidate has been duly elected, all the contesting candidates other rhan the 
petitioner. The section then considers ihe joinder of tespondents with reference to the 
petition where no suih further declaiation is claimed and where only a declaration that the 
election of all or any of die returned.candidates is void, is claimed. With reference lo such 
relief the section in its second part lays down that the petitioner shall join as respondents to 
his election petition ail the returned candidates and any other candidate against whom 
allegations of any corrupt practice arc made in the petition. Thus, the words “any other 
candidate” found in section 82 have been used to indicate the distinction with reference to. 
the immediately preceding words “ail the coniesling candidates”' and “ail the returned candi¬ 
dates” and in this view llicv l'efei to any contesting candidate against whom allegations of 
any corrupt practice are made in Lhe petition other than the returned candidates. 

28. In this way present section 82 of the Act really divides the candidates, who are 

recpiiied to he joined as respondents to the election petition, only into two lategories accord¬ 

ing to the naUue of the relief claimed by the petitioner. It is true that there is semi¬ 
colon (;) before he last wind ‘and' in clause (a) of the section. But as has been held bv the 
Privy Council in T,. P. E. Pugh v. Ashutodi Sen (1.I..R. 8 Patna 510), which involved the 
interpretation of Article 48 of Schedule I of the I,imitation Act, the piovisions of any Statute 
should be read without the <militias inserted in Lhe piint. hollowing that decision it was 
held in the Indian Cotton Company Lid. v. Hnri Puonjoo (14..R. 1937 Bombay 763) that 
in innsidering the plain woiils of a section of an Act, punctuation should not he relied, 
upon. The same view is adopted in Manta limn v. Anclio (I.I..R. 55 All. 700). Thus, if 
semi colon (;) before the last word 'and' in clause (a) of section 82 ol lfie* Art is iguoied, .is. 
It ought to be iguoied, there is no dilluullr in accepting the interpretation that the section 
divides the candidates mentioned therein into two classes only, as iudiialed above. Thus, 
the classification ot candidates made in this station is of two kinds, namely, contesting candi¬ 
dates and returned candidates and the wends "any oilier candidate" used in clause (b) ibid 

indicate any contesting candidate against whom allegations of cot nipt practice arc made 
In the petition, as distinguished from the leiimicd candidates and all contesting candidates, 

29. This view receives support from the decision in Steward v. Brojeud ra Kishort (A.I.R, 
1939 Calc Lilia (i2H) in which following the Privy Council decision in Chhaiurarn v, Neki 
(I.L.R. 3 Lahore 127), it is laid down lii.it the expression "any other sufficient reason" occur¬ 
ring in Order 47, Rule 1, of lhe Code of Civil Procedure means any other sufficient reason 
analogous to those specified, immediately previously, that is lo say, to excusable failure Lo¬ 
bring to the notice of the Court new and important matter. 

30. This interpretation of the new section 82 of the Act appears to have been adopted 
by the Election Tribunal Allahabad in its order cl.ucd SOlh July 1957 in the Election Peti¬ 
tion Case No. 381 of 1957, Slni Si tar am Khemka v. Slifijawaharlal Nehru and other, which 
was a case of non joinder of some of Lhe contesting candidates as respondents. (A copy of 
that order was supplied to the Tribunal bv the respondent no. 1), In that order of the 
Allahabad Tribunal, it is observed that the petitioner having rluimed the relief that he 
himself should be declared as duly elected was retpiiiecl by the provisions of section 82 of 
the Act lo join as respondents all the contesting candidates other than himself and he hast 
claimed a declaration that he himself has been duly elected without joining as respondents 
the four other contesting candidates. In my opinion, this observation of rhe Allahabad 
Election Tribunal supports my interpretation of the present section 82 of tbe Act. 

31. In this view of new section 82 of the Act, tilc contention ot the learned counsel of 
the respondent no. 1 that Lhe expression "ativ other candidate” in section 82(b) refers to 
withdrawn candidate, cannot be accepted. That expression, as alreadv stated, refers to a 
contesting candidate, that is to say, a person who was a candidate at the poll and who- 
fouglit the election. The inteipretarion ot the wortls "at the election” made by Ihe Bombay 
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-and Allahabad High Courts in the two cases already cited, therefore, applies on all fours 
even to the present section 82 of the Act, 1, therefore, ltnd that the joinder of Shri R. W. 
- Kathadc, who was a duly nominated candidate at the election In question and who with¬ 
drew hie candidature, is not obligatory under section 82 of the Act. 

32. Preliminary issue No. II (6).—In the view of Lhe case which I have Lahen as regards 
preliminary issues no. 11(a), the preliminary issue nos. 11(b) does not arise lor decision, 
Assuming, however, that Shri R. W. Kathade's joinder as respondent in Lhe election petition 
is necessary under the present section 82 ib) of the Act, it would be necessary to give a 
•finding on this issue. In this connection, it would be enough to say thai paragraph 
3 (XXXIX) and 3 (XTVII) of the election petition show that they contain allegations of 
corrupt practice against Sltri R. W. Kathade, But It has not been mentioned in those para¬ 
graphs of the election petition that those allegations were made against Shri R. W. Kathade 
. as a (aixlidate, 


33. Preliminary issues Nos. 11(c) and (d ).—These preliminary issues do not also arise for 
decision in view of the finding that Shri R. W. Kathade's joinder as a respondent to Lhe 
petition Is not necessary according to the new section 82 of the Act. Assuming, however, that 
Ills joinder as a respondent is necessary, these issues would arise for decision, I am, therefore, 
considering these issues under that assumption. As regards the question of amendment of 
the election petition by allowing the petitioner to join Shri R. W, Kathade as respondent, is 
concerned, it is necessary to consider whether there is any penalty laid down in the Act for 
noil-joinder of respondents mentioned in section 82 of the Act which provides for joinder of 
necessary parties. There was no such penalty under the Act, as it stood before the amend¬ 
ment oft 1950. But by the Amendment Act XXVII of 1956, such penalty is provided in sub¬ 
section 1(3) of section 90. Before the amendment of 1956, non-compliance of section 82 was 
not mentioned cither in section 85 which referred to the powers of the Election Commission 
to dismiss the petition or in section 90(4) which referred to the powers of the Tribunal to 
dismiss the election petition, The amendment of 1956, however, has provided in section 85 
that for non-compliance of section 82, the Election Commission shall dismiss the petition; 
but before such dismissal, the Election Commission is required to give the petitioner an 
opportuniy of being heard. Similarly, the amending Act XXVII of 195G haB introduced the 
penalty for the non-compliance of section 82 In section 90 (S) in which the word "shall'’ is 
also used by the said amendment Act in place of the word “may” which section 90 (4) of the 
Act contained before the amendment of 1956. 

34. Thus, a penalty Is now provided in the present section 85 and sub-section (3) of 
section 90 of the Act for non-compliance of the new section 82 of the Act. In view of this 
penalty for non-compliance of present section 82 of the Act, both sections 82 and section 
90(3) of the Act must be considered as mandatory. This view receives supporL from the deci¬ 
sion of the Supreme Court in Jagan Nath v. lasxrant Singh (A.I.R. 1954 S.C. 210) in which 
it is laid down that it Is one of Lhe rules of construction that a provision like section 82 (old) 
of the Act is not mandatory, unless non-compliance with it is made penal. The nun- 
-compliance of new section 82 of the Act is now made penal by virtue of the penalty provided 
for It in section 90(3) of the Act and by virtue of the word "shall" introduced In it by 
amendment Act XXVII of 1956. It is, therefore, clear that both section 82 and section 90(3) 
of the Act are now mandatory. 

35. In view of the mandatory nature of section 82 and section 90 (3) of the Act, it appears 
■that the power of the Tribunal under Order 1, Rule 10, of the Code of Civil Procedure, is 
taken away, only so fuT as the joinder of parties mentioned in new section 82 of the Act is 
concerned. Now, Order 1, Rule 10. of the Code of Civil Procedure is, therefore, required to 
be read! subject to the contrary provisions of section 82 and section 90 (3) of the Act. 

36. This view receives support trom the decision of the Supreme Court in Harish Chandra 
•V. Trilnfci Singh (A.I.R. 1957 S.C. 444) in which the question as regards Lite scope of amend¬ 
ment with reference to the provisions of the Act, as it stood before the amendment of 1956, 
was considered. As laid down therein, the true scope of Lhe limitation enacted in section 
90 (2) oh the application of the procedure under tire Civil Procedure Code, is that when the 
same stibject-mauer is covered, both by a provision of the Act or the rules and also of the 
Civil Procedure Code and there is a conflict between them, the burner is Lo prevail over the 
latter. As further laid down therein, this limitation cannot operate when Lhe subject-matter 
of the two provisions is the same. Applying this principle, laid down by the Supreme Court, 
-to the question of amendment as regards joinder of parties to the election petition, it is dear 
that the provisions of the Act contained in section 82 and section 90 (3) of the Act, which in 
effect lay down that the parties mentioned in section 82, if not joined in the petition at the 
•time of its presentation, shall not be allowed by the Tribunal to be added as respondents, at 
any stage or the trial, are conflicting to that extent with the provisions of Oidei 1, Rule 10, 
-of the Code of Civil Procedure. To the same effect Is the provisions of section 85 of the 
Act so far as the Election Commission is concerned. 
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S7. Thus, only to the extent indicated above, there is a conflict between the provisions of 
section 82 and section 90(8) of the Act on the one hand and the provisions contained in 
Order ], Rule 10, of the Code of Civil Procedure on the other and, therefore, the said 
provisions of the Act which relate to the joinder or non-joinder of necessary parties should 
prevail over the provisions of Order 1, Rule 10, of the Code ol Civil Procedure, only so far 
as the joinder or non-joinder of necessary parties is concerned. Assuming, therefore, that 
Shri R, W. Kathadp is a necessary party under section 82 of the Act, 1 find that the petitioner 
cannot lie allowed to join Shri R. W. Kathade as a respondent and only to that extent the 
amendment of the petition cannot be allowed. 

38. But the quesLion of amendment of the petition by omitting the name of Shri R, W. 
Kathade from the body of the petition or by deleting the allegations of corrupt practice made 
against him in the petition, stands on a different footing. That is not a subject-matter of 
provisions of section 82 or section 90(3) ol tiie Act. This subject-matter is dealt with in 
respect of the particulars of any corrupt practice alleged in the petition in the present sub¬ 
section (5) of section 90 of the Act. Before the amendment of 1950, this subject-matter was 
dealt with by section 83(3) of llie Act. Therefore, so far as the amendment or amplilicallon 
of any corrupt practice alleged in the petition is concerned, jt is now governed by section 
90 (5) of the Act and when the amendment sought is one of particulars, this provision will 
apply to the exclusion of any Rules of the Civil Procedure Code. This provisions is, there¬ 
fore, supplementary to the provision of Ordei 6, Rule 17, of the Code of Civil Procedure 

with which it does not conflict. 

39. This view receives support from the decision in Harislt Chandra v. Ttilolti Singh 
(A.I.R. 1957 S.C. 444) in which it is laid clown that section 83 (3) (old) relates only to 
amendment of particulars and when the amendment sought is one of the particulars, that 
section will apply to the exclusion of any Rule of the Civil Procedure Code which might 
conflict with it, though it does not appear that Lliere is any such Rule. In that case, it is 
further laid down that where the amendment relates not to particulars but to other matters,, 
that is a field not occupied by section 83 (3) and Order G. Rule 17, of the Code of Civil 
Procedure will apply. It is also laid down therein that the application of Order 6, Rule 17, 
of the Code of Civil Procedure to the proceedings before fhe Tribunal is not excluded by 
section 83 (3) (old) anil the Tribunal has power in appropriate cases to direct amendment of 
the petition under Order G, Rule 17, of the Code of Civil Procedure; but that power cannot 
be exercised so as to permit new grounds or charges to be raised or to so alter its character 
as to make it in substance a new petition, if a fresh petition on those allegations will be 
barred. 

40. The principles laid down in this decision of die Supreme Court apply even to the 
provisions contained in section 90(1) and 90(5) of the Act as they sLancl after the amendment 
of 1956. Therefoie, the contention of die learned counsel of the respondent No. 1 that even 
fn respect of amendment of particulars of corrupt prac tice or other facts alleged in the 
petition, the power of the Tribunal is taken away by the penalty of dismissal of the election 
petition, provided in section 90(3) for non-compliance of section 82 of the Act, cannot bp 
accepted, He has urged in this connection that if the petitioner is allowed to omit from 
the petition the particulars of corrupt practice alleged in the petition against .Shri R. W. 
Kathade, provisions of section 90 (3) of the Act will lie rendered nugatory. Hut this argu¬ 
ment appears to me to be fallacious, obviously because section 90(3) and section 90(5) deal 
with two different subject-matters and there is no conflict between these two provisions. 
Section 90(3) refers, inter alia, to non-compliance of section 82 which deals with necessary 
parties to the petition while section 90 (5) and Order G, Rule 17, of the Code of Civil Pro¬ 
cedure deal with amendment of particulars and other allegations in the petition. Tims, tiiese 
two sets of provisions relate to two separate subject-matters and there is no conflict between 
them. 

41. The learned counsel of the respondent No. 1 relies in support of his contention in this 
connection on Tukaram v. Ilari (I.L.R. 28 Bombay G01), Mathura Mohan Saha v. Ram Kumar 
Saha and Chittagong Distrii t Board (I.L.R. 43 Calcutta 790), Nazir Ahmad v. King-Emperor 
[A.I.R. 193G Privy Council 253(2)], Janimal Budharmal v. Girdharidas Pokhardas (195G N.L.J 
578), Stewart v. Brojendra Kishore (A.I.R. 1939 Calcutta 628 at page 632) in Re C, (’. Motor 
Sprit Act (A.I.R. 1939 i.C. ]), Lakhpatram v. Haharilal (A.I.R. 1939 F.C, 42) and Tika Ramji 
v. State of U.P. (1956 Supreme Court 676). But these authorities relate to the question of 
jurisdiction and conflict of provisions with reference to enactments other than the Representa¬ 
tion of the People Act 1951, and the Code of Civil Procedure and, therefore, they are not 
helpful for the purpose of interpretation of the provisions of the Act which are required to 
be interpreted in this case, 

42. The learned counsel for the respondent No. 1 also relies on Ramkrishnn v, Thahur 
Dausingh (I.L.R. 1958 Nagpur 772). But in that case the High Court dealt with the question 
of their jurisdiction to interfere with an election matter. That decision is, therefore, on an 
entirely different point and it does not help the respondent No. 1 in any way. Reliance is 
also placed on behalf of the respondent No. 1 on Rattan Anmol Singh v. Ch. Atma Ram 
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(A.I.R, 1964 S.C. 510) and Durga Shankar v. Raghurai Singh (A.I.R. 1954 S.C. 520); but theae 
cases also deal with a subject matter different l'rom that which is being dealt with in this 
case. They arc not, thcielore, useful for interpreting the provisions of the Act in question, 

43. The contention of the learned counsel of the respondent No. 1 that under the Act as 
it now stands, Lbe Tribunal has no power of to allow’ the petitioner to delete from the 
election petition the name of Shri Kathadc or the particulars of corrupt practices alleged 
against him is repealed by the decision of the Court in Harish Chandra v. Triluki Singh 
(A.I.R. 1957 S.C. Ill) which .specifically deals with such a contention with reference to the 
provisions of the Act as they stood before the amendment of 1956, to which reference has 
already bden made above. 


44. If, therefore, the law empowers the Tribunal to allow amendment by deleting the 
allegations of corrupt practice alleged in the petition against Shri Kathade either under section 
90(5) of the Act or Order 6, Rule 17, or the Code of Civil Procedure, the petitioner can be 
allowed to do so to enable him to bring his petition in conformity with the provisions of 
section 82 of the Act, provided he makes out a case for allowing such amendment. The Act 
haH given such power to the Tribunal and this is clear from the fact that the power of the 
Tribunal ns regards amendment of the matters contained in section 83 is not taken away by 
section 90 (3) ol the Act. 


45. A similar question of amendment arose in Sitaram v. Yograj Singh (A.I.R. 1953 
Bombay 293) with reference to Lhe provisions of the Act, as they stood before the amendment 
of .1956, and it was held therein that there was no statutory obligation upon the Tiibunal to 
dismiss a petition which did not comply with the provisions of section 83. It is further laid 
down therein that the very fact that the Legislature has left it to the discretion of the 
Tribunal clearly goes to show that the Legislature < onferred the power upon the Tribunal 
in proper cases to arrfend a petition and to bting it in conformity with section 83. so Lhat it 
need not be dismissed. This decision is lollwed in Mahudeo v. Jwalaprasad and others 
(I.L.R. 1903 Nagpur 963). Considering these authorities and the decisions of the Supreme 
Court in Harish Chandra v. Triloki Singh (A.I.R, 1957 S.C. 444) with reference to the 
relevant provisions of the Act, as they stand after the amendment of 1956. I hud lhat the 
amendment of the petition by omitting the allegations of corrupt practice against Shri Kathadc 
can be allbwed. Such an amendment cannot be said to have been sought malafide and w’ill 
not, in mkt opinion, cause any prejudice whatsoever to the respondent No. 1 and on the 
contrary if will reduce to that extent his burden of contesting trie petition and, therefore, It 
should be allowed. Rut this quesdon of amendment, as I have already stated, does noL atise 
for decision, because In my view Shri Kathadc's joinder as respondent to the election petition 
is not necessaiy. 

46. Preliminary issue No. III.—In view of the reasons which have been already staLed and 
in view of my Ending that Shri Kathadc's joinder is not necessary under section 82 of the 
Act, as it now stands, it follows that the non joinder of Shri Kathade as a respondent' to the 
election petition does not constitute non-compliancc of present section 82 ot the AcL. The 
question whith now arises for decision is whether the joinder of respondents 2 and 3 cons¬ 
titutes non-compliance of section 82. Atcorditig to the allegations in Lhe election petition, 
■tne respondents Nos. 2 anil 3 after their nomination for election in question withdrew their 
nomination and thereafter Lhere was a straight light between the petitioner and the respondent 
No. 1. In the view which I have taken regarding joinder in the election petition of persons 
who had Withdrawn their candidature, it vvas not necessaiy for the petitioner to join respon¬ 
dents NosJ 2 anil 3 in the election petition, However, their joinder can be considered as a 
mere surplusage as observed in Sitaram v, Yograj Singh (A.I.R. 1953 Bombay 293) and no 
further question can arise as to the jurisdiction of the Tribunal. 

47. Joinder of such respondents was treated as over joinder of parties and not fatal to 
the trial Of the petition in .S’. Alula Singh v. Ch. Mangu Ram and others (Vol. II Indian 
Election Cases by Doabia, at page 268) by Lhe Election Petitions Commission, East Punjab. 
Thus, this decision also supports the view that joinder of respondents 2 and 3 w T ho are not 
necessary parties to the election petition does not amount to non-compliance of section 82 of 
the Act. 

48. In this connection it is urged by the learned counsel of the respondent No. 1 that 
even the joinder of the parties not contemplated bv section 82 of the Act amounts to non- 
compiiance of that section and, therefore, the petition is liable to be dismissed in limina 
under section 90 (3) of the Act. In support of this contention, he relies on the cases which 
have been referred to in paras 41 and 42 above; but those cases, as has been indicated, refer 
to enactments and deal with subject-matters different from the provisions of the Act and 
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the subject-matter which are being discussed here and, therefore, they are not helpful. In 
this respect, It is significant to note that although the Delhi Election Tribunal had allowed 
one Baijnath to be impleaded as a proper party but not as a necessary party, the Supreme Court 
did not think it fit to interfere with that order in Jagan Nath v. Jam: ant Singh (A.I.R, 1954 
S.C. 210). Some observations of the Supreme Court in that ease are noteworthy in this 
connection: 


"It is always to be borne in mind that though the election of a successful candidate 
is not to be lightly interfered with, one of the essentials of that law is also Lo 
safeguard the purity of the election process and also to see that people do not 
get elected by flagrant breaches of Lhat law or by corrupt practices. In cases where 
the election law does not prescribe the consequence or does not lay down penalty 
for non-compliance with certain procedural requirements of that law, the jurisdic¬ 
tion of the Tribunal entrusted with the trial of the case is not alfccted. 


49. It is also necessary to note the section 82 or any other section of the Act does not lay 
down Lhat any person not mentioned in section 82 shall not be joined as respondent to the 
election petition. If, therefore, such a person is joined as a respondent it cannot be said 
that it contravenes secLion 82 of the Act. Section 82 deals only with necessary parties and 
it docs not deal with proper or unnecessary parties. Therefore, the power of the Tribunal to 
deal with the question of proper or unnecessary paries under the provisions of Order 1, 
Rule 10, of the Code of Civil Procedure is not taken away by the Act. Consequently, the 
only possible view in this connection In my opinion, is to treat the joinder of respondents, 
who were not necessary parties, as mere surplusage, as was done In Sitaram v. Yograj Sing 
(A.I.R. 1953 Bombay 293). I, therefore, find that the joinder of respondents Nos. 2 and S in 
the election petition docs not constitute non-compliance of section 82 of the Act. 

50. The view strenuously urged by the learned counsel of the respondent No. 1 as regards 
the effect of joinder of respondents Nos. 2 and 5 in the election petition and hi respeu of 
the question of striking out the allegations ol corrupt practice made ih the petition against 
Shrl Kathade is too technical and it cannot be accepted in the inteiest of substantial justice 
in the matter of testing the purity of election, which Is the main purpose of the Act. In this 
connection, this Tribunal wishes to emphasise that the Supreme Coun in Pratap Singh v. 
Shri Krishna Gupta (A.I.R. 1956 S.C. 140) has deprecated the tendency of the Courts towards 
technicality. As further ohserved therein, it is necessary to note that it is the substance that 
counts and must take precedence over mere form. Some rules are vital and go to root of the 
matter and they cannot be broken while others are only directory and a breach of them can 
not be overlooked, provided there is substantial compliance with the rules read as a whole and 
no prejudice occurs. It is also necessary to bear in mind Lhat the mauer should be deter¬ 
mined by exercising a nice dlscreminulion and by souing out one class from the other along 
broad based and commonsense lines. 


51. One more aspect of the question is required to be considered and Lhat aspect is 

whethor respondent Nos, 2 and S, who are not necessary parties to the election petition under 
section 82 of the Act, should he allowed to remain as respondents or whether their names 
should be struck out from the array of the respondents in Lhc election petition. This matter 
is governed by section 90(1) of the Act, as it now stands, read with Order 1 Rule 10(2), of 
the Code of Civil Procedure, Under that provisions of the Civil Procedure Code the name 

of any party Improperly joined can be struck out at any stage of the proceedings, either upon 

or without the application of cither party. This power of the Tribunal, which is vested in 
it by section 90 (1) of the Act, is not, in my opinion, affected by section 82 or section 90 (3) 

or any other provisions of the Act. 1 am, therefore, of opinion that Lhc Tribunal can order 

the striking out of Lhc names of respondents Nos. 2 and 3 from the election petition. 

52. It is now necessary to consider whether in the circumstances of the case the names of 
the respondents Nos. 2 and 3 should be struck out from the election petition. The position 
as concerned, is the same as that of that of Shri R. \V, Kathade, obviously because all Lhese three 
persons had'withdrawn their nomination, If, therefore, Shri R. W. Kathade is not joined 
by the petitioner as a respondent, there is no reason tvhy respondents Nos. 2 and 3 should 
have been joined. Their joinder appeal's to have been made with some ulterior motive and 
probably with a view that by their written statements they should support the petitioner. 
Their joinder, therefore, might be prejudicial to the respondent No, 1. In these circumstances, 
I think it will be fair and proper to strike out the respondents Nos. 2 and 3 from the array 
of the parties and 1 find accordingly, 

53 The result, therefore, is that the application of the respondent No. 1 tor dismissing 
the election petition in limine under section 90(3) of the Act, .on the ground of non- 
compliance of section 83 of the Act, fails and it is accordingly dismissed. The petitioner Is, 
however directed to amend the election petition by striking out from the array of parties 
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the name# of respondents Nos. 2 and 3 and the body of the election petition should also 
be accordingly amended by striking out the words "respondent No. 2” or "respondent No. 3” 
wherever they occur and by substituting therefor only the names of such persons. 

34. As regards the costs incurred by the parties, except respondents Nos. 2 and 3, In 
connection with the preliminary issues decided hy this order, it is directed that they shall 
abide the final result of the election petiti 

(Sd.) T. R. Gosewade, 
Election Tribunal, Wardha, 

7'/)« Spth August, 1957. 

{No. 82/466/57/791.] 
hy Order, 
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